IN THE COURT OF COWDON PLEAS, CRIM NAL TRIAL DI VI SI ON

COVMONVEALTH OF PENNSYLVAN A
VS. ) CP 0009- 0941
HECTOR HUERTAS ) PPN 793665

RULE TO SHOW CAUSE

AND NOW this day of , 2002, and upon

consideration of the within Petition, it is hereby ordered the
parties shall appear in Courtroom of the Crimnal Justice

Center on the day of , 2002, and that the

Commonweal th then shall show cause, if any it has, why this Mtion

shoul d not be granted.

BY THE COURT:

Judge



IN THE COURT OF COWDON PLEAS, CRIM NAL TRIAL DI VI SI ON

COVMONVEALTH OF PENNSYLVAN A
VS. ) CP 0009- 0941
HECTOR HUERTAS ) PPN 793665

ORDER OF COURT

AND NOW this day of , 2002, and upon

consideration of the wthin Mtion, said Mtion is granted.
Application of the death penalty in this matter is barred because
the petitioner was |ess than eighteen years old when the charged

crimnal act occurred.

BY THE COURT:

Judge



IN THE COURT OF COWDON PLEAS, CRIM NAL TRIAL DI VI SI ON

COVMONVEALTH OF PENNSYLVAN A
VS. ) CP 0009- 0941
HECTOR HUERTAS ) PPN 793665

MOTI ON TO PRECLUDE THE COVMONWEALTH FROM SEEKI NG THE DEATH
PENALTY AGAI NST A JUVEN LE
AND
CONSOLI DATED MEMORANDUM OF LAW

TO THE HONORABLE CAROLYN ENGEL TEM N, JUDCE IN THE COURT OF COMMON
PLEAS:

Petitioner Hector Huertas, by his attorneys, Marc Bookman,
Assi stant Defender, Karl Schwartz, Assistant Defender, Mark Scott -
Sedl ey, Assistant Defender, Karl Baker, Assistant Defender, Deputy
Chief, Appeals Dvision, John W Packel, Assistant Defender,
Chief, Appeals Dwvision, and Elen T. Geenlee, Defender,

respectfully files this Mtion, and in support thereof avers:

1. Petitioner was born on July 21, 1979. He is
incarcerated at SC -Gaterford as inmate No. DZ-5597, and is
serving a life termfor nurder.

2. Petitioner was arrested on April 5, 2000 and was charged
in Philadelphia at Information 0009-0941 wth two counts of
nmurder, crimnal conspiracy, possession of an instrument of crineg,
and violations of the Uniform Firearns Act. The underlying crine

occurred on April 28, 1997, when petitioner was seventeen years



old. Trial is schedul ed before your Honor on April 30, 2002.

3. The Commonweal th has given notice that it will seek to
i npose the death penalty upon Hector Huertas.

4. This Court is now asked to bar application of that
extreme punishnment in this case. Subjecting petitioner to the
death penalty for a crine allegedly comrtted when he was 17
years old would violate international treaty, including the
I nternational Covenant on GCvil and Political Rights, and would
violate customary international |aw, the principle of jus cogens,

and both the federal and Pennsylvania Constitutions.'

A. | NTERNATI ONAL LAW PRCHI BI TS THE EXECUTI ON OF JUVEN LE OFFENDERS

Treaty Obligation, and the International Covenant on G vil and
Political Rights

5. Under Article VI, section 2, the Supremacy C ause of
the United States Constitution, “[a]ll Treaties made, or which
shall be made, under the Authority of the United States, shall
be Supreme Law of the Land; and the Judges in every State shall
be bound thereby, anything in the Constitution or Law of any

State to the contrary notw t hstandi ng”.

6. The United States ratified the International Covenant on

Cvil and Political R ghts (hereinafter, "ICCPR"), a nultilateral

'The vi ol ation of i nt ernati onal treaty, customary
international law, and jus cogens constitute a violation of the
due process and equal protection clauses of the Fourteenth
Amendnent to the Constitution of the United States.



international treaty, in 1992.° Art.6(5) of the ICCPR explicitly
provi des:

Sentence of death shall not be inposed for crines

commtted by persons below eighteen years of age and

shall not be carried out against pregnant wonen.

7. Upon ratification, the United States Senate purported
to reserve for the United States the right “subject to its
Constitutional constraints, to inpose capital punishnent on any
person...including such punishnent for crinmes commtted by
persons bel ow ei ghteen years of age”. See 31 I.L.M 645, 653-54
(1992), 138 CONG REC. $4781-01, 8 | (2) (daily ed. Apr. 2,
1992). Not one other signatory-nation to the ICCPR filed any
objection or reservation to Art. 6.5.° See WIliam A Schabas,
Invalid Reservations to the International Covenant on Civil and
Political Rights: Is the United States Still a Party? 21
Brook.J.Int'|I.L. 277 (1995) (hereinafter, "Schabas"). The United
States put forward this reservation in order to permt the
various states to continue to execute juvenile offenders. The
reservation is invalid, for a nunber of reasons.

8. First, the Senate reservation is invalid pursuant to
the international treaty that governs treaty interpretation, the

Vi enna Convention on the Law of Treaties, 8 |.L.M 679, 1155

> The full text of the ICCPRis set forth at Appendix "1," and can
be found along wth the other treaties cited herein at
http://untreaty.un.org (United Nations Treaty Wbsite).
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This provides testanent to the norm s universal acceptance,
except in a few states of the United States, as will be discussed
infra.


http://untreaty.un.org/

UNT.S 331 (adopted May, 1969, entered into force January 27,

1980) (hereinafter, "Vienna Convention").® A nation-state "may,

when signing, ratifying, accepting, approving, or acceding to an
international treaty, fornulate a reservation unless...the

reservation is inconpatible with the object and purpose of the

treaty." Vienna Convention, Art. 19.3 (enphasis supplied). But
by signing a treaty, even prior to its ratification a nation has
agreed to bind itself in good faith to ensure that nothing is
done that woul d defeat the treaty's "object and purpose,” pendi ng

ratification. See Vienna Convention, Art. 18 ("A state is

obliged to refrain from acts which would defeat the object and
purpose of a treaty when (a) it has signed the treaty...subject
to ratification, acceptance, or approval, until it shall have
made its intention clear not to becone a party to the

treaty...."). See also Restatenent (Third) of Foreign Relations

Law of the United States, Sec. 313(1)(c)(1987); United Nations'

¢ Wile the United States has not yet ratified the Vienna
Convention, a "treaty designed to govern all other treaties," our
Department of State has taken the position that it is the
authoritative guide to existing treaty l|law and procedure. See
the Vienna Convention on the Law of Treaties, S. EXEC. DOC. NO
92-1, 92d Cong., 1% Sess. 1 (1974). See also Nicholls, Too Young
To Die: International Law and the Inposition of the Juvenile
Death Penalty in the United States, 5 Enory Int'l.L.Rev. 617, 639

(1991). The Vienna Convention "perneates the whole body of
international regulation and creates the fundanental franmework
within which this regulation operates.” Maria Frankowska, The

Vi enna Convention on the Law of Treaties Before the United States
Courts, 28 Va.J.Int'l.L. 281, 286 (1998). And the American Law
Institute, in revising the Restatement of the Foreign Relations
Law of the United States, took the Vienna Convention as its "black
letter” for setting out principles related to the |aw of treaties.

| d.




Human Ri ghts Conmm ssion, General Comment No. 24 (52), paras. 6,

10, and 18 (cited and discussed infra, and reproduced herein as
Appendi x "2").

Article 6.5 is essential to the ICCPR s "object and purpose.”
The central purpose of Article 6 in toto, the "right to life"

provision of the treaty, is to inpose limtations of the death

penal ty. One of those express limtations is the prohibition
agai nst death sentences for crinmes commtted by juveniles. See
Article 6, and see Schabas, supra. Indeed, the "object and

purpose"” of the ICCPR as a whole is to create "mninmum legally
bi nding standards for human rights, which ... shall extend to all
parts of federal States without any limtation or reservation."

See the Report of the United Nations Special Rapporteur on

Extrajudicial, Summary or Arbitrary Executions (hereinafter

"Report of Special Rapporteur") reproduced as Appendi x "3" herein,

at para. 17. In fact, in ratifying the ICCPR the Senate Commttee
on Foreign Relations itself noted:

The (ICCPR) guarantees a broad spectrum of
civil and political rights, rooted in basic
denocratic values and freedons, to all
individuals within the territory or under the
jurisdiction of the States Party ...[T]he
covenant obligates each state party to respect
and ensure these rights, to adopt |egislation
or other necessary neasures to give effect to
these rights, and to provide an effective
renmedy to those whose rights are viol ated.

Foreign Relations Committee Report on ICCPR 31 |I.L.M 645, 648-

49. The Committee went on to say that "the (ICCPR) is part of the

international community's efforts to give the full force of



international law to the principles of human rights enbodied in
the Universal Declaration of Human Rights and the United Nations
Charter."” 1d., at 649. The United States even jointly sponsored
a United Nations General Assenbly resolution that Article 6 of
the I1CCPR (which of course enbodies Art. 6.5, the norm that
prohi bits executing juveniles) establishes a “mnimum standard”
for all nenber states, whether or not they had adopted that
treaty. G A Res. 35/172, U N GAOR Supp. (No. 48) at 195, U N
Doc. A/ 35/48 (1980).

Because t he Senate's "reservation” directly and
irreconcilably conflicts with the object and purpose of the | CCPR
the reservation is invalid.

9. The Senate's purported reservation to Article 6.5 of the
ICCPR also is a nullity because, under the express terns of
Article 4.2 of the ICCPR any reservation to Article 6 is void
("no derogation from Article() 6 ... my be nade under this

provi sion"). See also Vienna Convention, supra, Art. 18a, 8

l.L.M 679, 1155 U NT.S 331, 336-37 (1979). The |1 CCPR was
signed and ratified by the United States w thout reservation or
objection to Article 4.2. In itself, too, this non-derogation
clause is another indicator of how critical Art. 6.5 is to the
framewor k of the | CCPR

10. The United Nations Human Ri ghts Comm ssion (hereinafter,
"HRC') is the international body designated to interpret the
| CCPR The HRC also has determned that the Senate's attenpted

reservation is a nullity.



By ratifying the ICCPR and participating in the election of
officers to the HRC, the United States expressly recognized the
HRC s authority.® A nunber of federal courts also have explicitly
acknow edged the HRC s authority in mtters of the ICCPR s

interpretation. See, e.qg., United States v. Duarte-Acero, 208

F.3d 1282, 1287 (11th Gr. 2000) (the HRC s guidance may be the

"most inportant ()" conponent in interpreting ICCPR clains); United

States v. Benitez, 28 F.Supp.2d 1361, 1364 (S.D. Fla. 1998)
(same); United States v. Bakeas, 987 F.Supp. 44, 46, n.4 (D. Mass.

1997) (HRC has "ultinmate authority to decide whether a party's
clarifications or reservations have any effect"); Miria V.
MEl roy, 68 F.Supp.2d 206, 232 (E.D.N.Y 1999) (HRC interpretations
as "authoritative").

11. The HRC issued a Ceneral Comment in April 1994 that
addressed the effects of attenpted reservations to the | CCPR

1. "[Where a reservation is not prohibited
by the treaty or falls within the specified
permtted categories, a State my nmake a
reservation provided it is not inconpatible
with the object and purpose of the treaty."

2. "Reservations that offend perenptory

nornms woul d not be conpatible with the object

and purpose of the Covenant.... Accordingly, a

State may not reserve the right ... to execute
children.”

3. "While there is no automatic correlation
bet ween reservations to non- der ogabl e
provisions, and reservations which offend

5

Decl arations recognizing the conpetence of the Human
Rights Commttee under Article 41, Miltilateral Treaties Deposited
Wth the Secretary General, Status as of 31 Decenber 1994, U N
Doc. ST/LEG SER E/ 13 at 133 (1995), at http://untreaty.un.org.



against the object and purpose of the
Covenant, a State has a heavy onus to justify
such a reservation.”

4. "The nor mal consequence of an
unacceptable reservation is not that the
Covenant will not be in effect at all for a
reserving party. Rat her, such a reservation
will generally be severable, in the sense that
the Covenant wll be operative for the

reserving party wthout Dbenefit of the
reservation.”

United Nations Human Ri ghts Commttee, General Comment No. 24 (52)

Relating To Reservations at paras. 5,6,8,10,18, as reported in 15
Hum Rights Law Journal 465 (1994) (heretofore and hereinafter, HRC
Ceneral Comment, reproduced as Appendix "2" herein) (enphasis

added).

The United States cannot neet the "heavy onus" required to
validate a reservation. The Senate justified its reservation to
Article 6.5 on the grounds that pronpt ratification of the treaty
would not be obtained if the non-conplying states within the
United States had to raise their death penalty eligibility ages
first. 31 I.L.M 645, 650 (1992). This does not approach a
renotely acceptable justification for derogation (e.g., nationa
energency; see ICCPR 4.1). The United States is light years from
neeting the "heavy onus" of justification for its reservation to
Article 6.5, and the "reservation® would be invalid for this
reason al one.

The Senate's reservation is invalid or ineffective under
every other of these recited HRC guidelines as well. As outlined,

the purported reservation conflicts wth the treaty's object and

10



pur pose. It also offends customary international |aw and the
perenptory jus cogens norm detailed infra, against the execution
of juvenile offenders. And the reservation is wholly severable,
as wll also be discussed, so that the entire treaty remains in
effect in the United States.

12. For all of these reasons, the HRC expressly concl uded
that the United States' reservation to Article 6.5 is invalid® --as
has the United Nations Special Rapporteur on Extrajudicial,
Summary or Arbitrary Executions,” and as have eleven of the

treaty's European signators.® Particularly regarding this |ast

° See HRC General Conment, at Appendix "2". Additionally,
in its first report on conpliance, the Human R ghts Conmttee
sai d:

Para. 279. The Commttee is ... particularly
concerned at reservations to Article 6,
paragraph 5, and Article 7 of the Covenant,
which it believes to be inconpatible with the
obj ect and purpose of the Covenant.
* * * * * *

Para. 281. [The HRC] "deplores provisions in
the legislation of a nunber of states which
allow the death penalty to be pronounced for
crimes conmtted by persons under 18..."

Report of the Human R ghts Conmttee, Oficial Records of the
Ceneral Assenbly, Fiftieth Session, Supplenent No. 40, U N Doc.
A/ 50/ 40 (Cctober 3, 1995), paras. 279, 281.

! "The Special Rapporteur w shes to enphasize that
international law clearly indicates a prohibition of inposing the
death sentence on juvenile offenders. Therefore, it is not only
the execution of a juvenile offender which constitutes a violation
of international law, but also the inposition of a sentence of
death on a juvenile offender..." See "Report of Special
Rapporteur, Appendix "3", at para. 55. See also paras. 49, 50.

8

Thi s unusual step of witing to deplore formally another
nation-state's proposed "reservation" to a treaty was undertaken
here by Belgium Denmark, Finland, France, Germany, Italy, the
Net herl ands, Norway, Portugal, Spain and Sweden. Miltilateral

11



point it is noteworthy that, despite its attenpted "reservation"
to Art. 6.5, the Senate explicitly recognized "U S. acceptance of
the jurisdiction of the Human Ri ghts Comm ssion under article 41
in which a State Party clains that another State Party is not
fulfilling its obligations under the (ICCPR)." 138 Cong.Rec. S
4783, 4784. The HRC, as detailed, fully concurs w th our European
treaty partners that the "reservation” is void.

13. The Senate's reservation to Art. 6.5 also is invalid
because it conflicts with treaty law as interpreted by the United
States Suprenme Court. That Court long has held that, "as treaties
are contracts between independent nations, their words are to be
taken in their ordinary nmeaning 'as understood in the public |aw

of nations.'" Sant ovi ncenzo v. Egan, 284 U.S. 30 at 40 (1931)

(citing cases). A Senate "reservation" which is invalid under
international law has no independent validity in United States
law, as the invalid reservation is not part of a treaty. See

Stefan R esenfeld and Frederick Abbott, The Scope of U S. Senate

Control Over the Conclusion and Operation of Treaties, 67 Chi.-

Kent L.Rev. 571, 589 (1992).

| ndeed, the Suprene Court has held that where the Senate
attaches anendnents to a treaty which were not part of the treaty
and not conmmunicated to the other party as part of the treaty, the

treaty remains valid, wthout the purported anendnents:

Treaties Deposited Wth The Secretary Ceneral, Status as of 31
Decenber 1994, U N Doc. ST/ LEF SER E/ 13 (1995), at
http://untreaty. un. org.

12



There is sonething, too, which shocks the conscience in
the idea that a treaty can be put forth as enbodying the
terms of an arrangenment with a foreign power or |ndian
tribe, a material provision of which is unknown to one
of the contracting parties ...

New York Indians v. United States, 170 U S 1, 23, 18 S. . 531,

536 (1898). As the Court recently noted, the relevant question
"in a treaty case is what the two or nore sovereigns agreed to,
rather than what a single one of them or the legislature of a

single one of them thought it agreed to." United States V.

Stuart, 489 U.S. 353, 375, 109 S.Ct. 1183, 1195 (1989) (Scali a,
J., concurring).

14. The text of the ICCPR absent the Senate's reservation
which is utterly inconsistent with the treaty's clearly-stated
terns, is "what the sovereigns agreed to.”" Qur own |aw requires
that the I CCPR be enforced as witten, including Art. 6.5, wthout
the Senate reservation, which sinply is severable from its
ratification of that treaty. This is the lesson of New York
I ndians and Stuart. Senate anmendnents and nodifications to
treaties that violate international |aw |ack |egal significance
the treaty remains in effect absent the reservation.

15. The HRC Ceneral Comment cited at para. 11.4 herein also

dictates, and the United Nations Special Rapporteur (Appendix "3",
at para. 32, 140) independently also determned, that the United
States' reservation to Article 6.5 is severable, so that the
treaty is fully operative in the United States.

16. The Senate also did not neke its "reservation”™ an

essential condition of United States' accession to the treaty, and

13



reservations that are not an express condition of accession to a

treaty are deened severable at any rate, and do not inplicate a

party's intent to be bound. See Belios v. Switzerland, 132 Eur
CG.HR (1998). The fact that the United States subsequently (in
1995) signed another multilateral treaty -- the Convention on the
Rights of the Child (hereinafter, the "CRC'), which contains the
sane juvenile death penalty prohibition -- also evidences that the
United States did not consider its "reservation” to Article 6.5 of
the ICCPR to be a condition of its ratification.

Thus the entire ICCPR remains in effect in the United States,
including Article 6.5, and this nation is obligated to conply with
all of the provisions of that treaty in good faith. See Article

53, Vienna Convention (Pacta Sunt Servanda: "Every treaty in

force is binding upon the parties to it and nust be perfornmed by
it in good faith.")

17. The Senate Foreign Relations Commttee apparently
understood that the Senate's "reservation” to Article 6.5 negated
none of this nation's obligations under that treaty. Thus, upon
adopting the ICCPR the Committee "recognize[d] the inportance of
adhering to international standard.”™ Regarding "the inposition of
the death penalty for crinmes commtted by persons bel ow the age of
eighteen,” the Commttee stated that change in various states'
death penalty laws vis a vis juveniles mght be "appropriate and
necessary" "to bring the United States into full conpliance at the
international |evel." 31 I.L.M 645, 650 (1992). In turn, the

then-current Admnistration promsed our treaty partners that

14



"judicial neans" would be used to guarantee full conpliance wth
the ICCPR 1d. at 657.

18. The Senate's purported "reservation" to Article 6.5 of
the I1CCPR also violates Article 11, Section 2 of the federal
Constitution, which vests in the President the exclusive "power,
by and with the advice and consent of the Senate, to nake
treaties, provided that two-thirds of the Senate shall concur.”
The Senate's authority to provide "advice and consent” and to
"concur" does not include the power to nodify "by reservation" the

provisions of a treaty nmade by the President. C. dinton v. Gty

of New York, 524 U S 417 (1998) (line-item veto invalid because

the Constitution does not authorize the President "to enact, to

anmend, or to repeal statutes.") See also Bowsher v. Synar, 478

US 714 (1986); 1.N.S. v. Chadha, 462 U S. 919 (1983).

19. Wen it ratified the 1CCPR the Senate also enacted a
resolution of "understanding" that the treaty's protections are
not "self executing."” Thus, the Senate purported to require
additional legislation before the treaty would be enforceable by
the Courts. This also violates not just the treaty's terns, but
our federal Constitution.

The Constitution's Supremacy O ause, cited earlier, states
that "all Treaties mnade, or which shall be nade, under the
Authority of the United States, shall be the suprene Law of the
Land; and the Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any state to the Contrary

notw t hstanding.”™ The Suprene Court repeatedly has affirned that,

15



with or wthout donestic Ilegislation to inplement treaty

provisions, they are the law of the |and. See, e.g., Onings V.

Norwood's Lessee, 9 US. (5 GCOanch) 344 (1809); Miorano v.

Baltinore & Chio RR, 213 U S 268, 272-73 (1909) ("a treaty ..

by the express words of the Constitution, is the suprene |aw of
the land, binding alike National and state Courts, and is capable
of enforcenent, and nust be enforced by themin the litigation of
private rights.")

An express right of action is not necessary to invoke a
treaty as a defense, because the treaty nullifies any inconsistent

state law. See The Cherokee Tobacco, 78 U S (11 wall.) 616, 621

(1870); Kolovrat v. Oegon, 366 U S. 187 (1961) (use of a treaty

as defense to the escheatnent of property); Cook v. United States,

288 U.S. 102, 118 (1933); Patsone v. Pennsylvania, 232 U S. 138

145 (1914). Thus, unless the |language of a treaty is nuddled, or
the treaty's terns "inport a contract, when either of the parties
engages to perform a particular act,” or the treaty itself calls
for inplenenting legislation by its subject nation-states,

treaties are deened to be self-executing. See Foster v. Neilson

27 U. S (2 Pet.) 253, 314 (1829). See also United States v.

Percheman, 32 U S. (7 Pet.) 51, 89 (1833); United States v.

Raauscher, 119 U S. 407 (1886).

None of these conditions apply here. The | anguage of Art.
6.5 is perfectly clear; contractual obligations are not at issue;
and nothing in the ICCPR anticipates or requires enabling

| egislation before its terns beconme effective. To the contrary,

16



at Art. 2.3(b) the ICCPR specifically says that the Treaty is
sel f - executi ng: "any person claimng [entitlement to a renedy
under the treaty] shall have his right thereto determ ned by
conpetent authority provided for by the legal system of the
State."

20. By declaring -- contrary to the treaty's express terns,
and despite the clarity of its language -- that this treaty was
not self-executing, the Senate illegally interjected the House of
Representatives into the treaty ratification process. [f given

effect, the Senate's "understanding”" would deprive individuals of

the ability to enforce rights guaranteed by treaty -- the "suprene
Law of the Land," pursuant to Article VI -- unless the House
passed enabling |egislation. The franers of the Constitution

excluded the House from the treaty ratification process, yet the
Senate's "understanding" here would fully provide the House with
de facto veto power over the treaty -- i.e., by refusing to pass
the appropriate enabling legislation, the House effectively
"vetoes" the treaty.

For these reasons, the Senate's declaration that the ICCPR is
non-sel f-executing is sinply invalid. | ndeed, such an
interpretive declaration by the Senate would invade the
prerogatives of the judiciary to "say what the law is." Mrbury
V. Madison, 5 U S. (1 Cranch) 137, 177 (1803).

Custonmary | nternati onal Law

21. Customary international |aw enconpasses "the custons

and usages of civilized nations." |Independent of treaty law, it

17



is federal law, therefore binding upon all courts within the
United States despite the existence of state law to the contrary.

See The Paquete Habana, 175 U.S. 677, 700 (1900)("Internationa

law is part of our law and nust be ascertained and adm nistered
by the courts of justice of appropriate jurisdiction, as often as
guestions of right depending upon it are duly presented for their

determ nation"). See also Restatenment (Third) of For ei gn

Relations Law of the United States, Sec. 111, reporters' note 4

(1987) ("matters arising under customary international |aw also
arise under "the laws of the United States,' since international
law is “part of our law...and is federal law'); and Sec.702
("[T] he customary |aw of human rights is part of the law of the
United States to be applied as such by state as well as federa
courts. ™)

22. An international |aw norm nust satisfy a two-pronged
test in order to be deened legally binding "customary
international law': (1) the norm nust be adhered to in practice
by nost countries, and 2) those countries that follow the norm
must do so because they feel obligated by a sense of |egal duty
("opinio juris"). See Barry E. Carter and Philip R Trinble,
International Law (3d ed., 1999), at pp. 134-138.° See also

° The International Court of Justice (1CJ), in N caragua v USA
(rmerits) (1CQ) Rep. 1986, 14, at 97) simlarly stated that
customary international law is constituted by two elenents, the
objective, “state practice which is evidenced by the |ong-term
wi despread conpliance by many nations;” and the subjective,
“opinio juris, in that nation-states believe that the law is not
nmerely desired, but mandatory and required by international |aw”
Connie de la Vega & Jennifer Brown, Can United States Treaty

18



Article 38, Statute of the International Court of Justice, 59
Stat. 1005, 1060 (1945)("The Court, whose function it is to decide

in accordance wth international Ilaw such disputes as are
submtted to it, shall apply...(b) international custom as
evidence of a general practice accepted as law...."); Note,

Judi ci al Enforcenent of International Law Against the Federal and
State Governments, 104 Harv.L.Rev. 1269, 1273 (1991).

23. Even if the United States was not bound to bar the
execution of juvenile offenders due to its recited treaty
obligations, customary international |aw would bar application of
the death penalty in the instant matter. Both prongs of the test
for "customary international |aw' are satisfied by the conbined
wei ght of the principles and authorities recited herein, to wt:

24. The norm that prohibits the execution of juvenile
offenders is enbodied in Article 37 of the Convention on the
Rights of the Child ("CRC'), a multilateral treaty adopted in
1989 by the United Nations Ceneral Assenbly and signed wthout
reservation by the Secretary of State as the President's designee
in 1995. This treaty, attached as Appendix "4", has been
ratified by 191 of the world' s 193 nation-states. The only two
non-ratifying nations are Somalia -- which has no governnent --
and the United States. The Report of the Secretary General, UN
ESCOR, Economi c and Soci al Council, Subst. Sess., UN Doc E/ 2000/ 3
at 21 § 90 (2000); Amesty International, Children and the Death

Reservation Provide Sanctuary for the Juvenile Death Penalty?, 32
USFL Rev. 756 (1998).
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Penalty (Nov. 2000) (www.ammesty.orqg), attached hereto and

referred to herein as "Appendix "5". See also Amesty
International, United States of Anmerica, Shame in the 21st
Century - Three Child Ofenders Scheduled for Execution in

January 2000 (Decenber, 1999).

Aside fromthe ICCPR and the CRC, the international |aw
agai nst executing juvenile offenders also is expressed in at
| east two other nultilateral treaties that the United States has
signed and/or ratified: the Convention Relative to the
Protection of Cvilians in Tine of War (Fourth Geneva
Convention), at Article 68, paragraph 4 (Art. 68.4), ratified by
the United States w thout reservation in 1949; and the Anerican
Convention on Human Rights (ACHR), at Chapter Il, Art.4.5, signed
by the United States in 1977 but not yet ratified.

25. This norm agai nst executing juvenile offenders has been
expressed or agreed to by every international body that has
commented upon it. The bodies of the United Nations officially
and repeatedly have registered the position that the continued
use of the death penalty against juveniles in the United States
violates international law. The United Nations Ceneral Assenbly
adopted the United Nations Economic and Social Council’s
resolution to inplenent safeguards to prevent the juvenile death
penal ty, see Safeguards CGuaranteeing Protection of the Rights of
Those facing the Death Penalty, ESC. Res 1984/50, annex, 1984 UN
ESCOR Supp. (No 1 ) at 33, UN Doc E/ 1984/84 (1984). In 1985,
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the United Nations General Assenbly adopted by consensus the
United Nations Standard M ninmum Rules for the Adm nistration of
Juvenile Justice, which also opposed capital punishment for
juvenile offenders. (GA res 40/33, annex, 40 UN GAOR Supp. (No
53) at 207, UN Doc A/ 40/53 (1985).

In 1998, the United Nations Special Rapporteur on
Extrajudicial, Summary or Arbitrary Executions also issued a
report which repeatedly acknowl edged that customary international
| aw recogni zes a "clear...prohibition" to the execution of people
who were under the age of 18 at the tinme of the offense. The
report noted that this normis "reflected in the w de range of

international legal instrunents.” See Report of Special

Rapporteur (Appendix "3"), paras. 24, 49, 50, 55.

Since 1997, the United Nations Conmm ssion on Human Rights
has passed resolutions calling on states to abolish the death
penalty in general, but has specifically asked nations "not to
inpose it for crimes commtted by persons below 18 years of age.”
See The Question of the Death Penalty, Conm on Hum Rts., 57"
Sess. Resol uti on 2001/ 68, adopt ed Apri | 25, 2001,
E/ CN. 4/ 2001/ Res/ 68 (2001); The Question of the Death Penalty,
Comm on Hum Rts., 56" Sess, Resolution 2000/65, adopted April
27, 2000, E/CN. 4/2000/RES/ 65 (2000); The Question of the Death
Penalty, Common Hum Rts., 55" Sess, Resolution 1999/61, adopted
April 28, 1999, E/CN. 4/RES/1999/61 (1999); The Question of the
Death Penalty, Comm on Hum Rts., 54" Sess, Resolution 1998/8,
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adopted April 3, 1998, E/ CN. 4/1998/ RES/ 8 (1998); The Question of
t he Deat h Penal ty, Comm on Hum Rts., 53" Sess.
Resol uti on1997/12, adopt ed Apri | 3 1997,
E/ CN. 4/ 1997/ RES/ 12(1997) .

These resol utions passed with a nunber of dissenting votes,
whi ch can be attributed to the fact that the resolutions call for
a general noratoriumon the death penalty as a whole; a nunber of
nations still enploy capital punishment, which is not prohibited
by the International Covenant. However, in 2001 the one
Conmi ssion resolution which nentions the prohibition of the
juvenile death penalty as a separate issue passed by consensus,
w thout even the necessity of a vote. See Rights of the Child,
Conm on Hum Rts. 57" Sess., Resolution 2001/75, adopted April
25, 2001, E/CN. 4/2001/RES/ 75 para. 28 (a) (2001) (Appendix "6").
The United Nations Sub-Comm ssion on the Pronotion and Protection
of Human Rights has passed simlar resolutions. In 1999, The
United States was specifically nmentioned as one of six nations
that had executed juvenile offenders since 1990, and as having
accounted for 10 of the 19 executions during that tine period.
The Death Penalty particularly in relations to juvenile
of fenders, United Nations Sub-Conm ssion on the Pronotion and
Protection of Human Rights, 52" Sess., Res. 1999/4, adopted
August 24, 1999, UN Doc. E/CN. 4/SUB.2/RES/1999/4 (1999). One
year later, in August, 2000 the Sub-Conm ssion adopted Res.
2000/ 17, The Death Penalty particularly in relations to juvenile
of fenders, UN Doc. FE/ CN. 4/Sub.?2/RES/2000/17 (2000). Thi s
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resolution, attached as Appendix "7", also confirnms “that the
inmposition of the death Penalty on those aged under 18 at the
time of the comm ssion of the offence is contrary to customary
international law.” It requests that governnments conply with the
mandates of Article 37 of the CRC, and Article 6(5) of the | CCPR
Bluntly stating (as did the Special Rapporteur) that "...the
imposition of the death penalty upon those aged under 18 at the
time of their offense is contrary to customary international
law, " the resolution goes on to

call () upon all States that retain the death penalty

for juvenile offenders to abolish by law as soon as

possible the death penalty for those aged 18 at the

time of the commssion of the offense and, in the

meantinme, to remnd their judges that the inposition of

the death penalty against such offenders 1is in
violation of international |aw.

26. In continuing to execute juveniles, the United States
thus acts in defiance of substantial international consensus and
law. The universal nature of this prohibitive, customary
international law norm is evident from the ratification by 191
nati on-states of the CRC, and fromthe w despread ratification of
the ICCPR and other treaties that prohibit juveniles from being
subjected to the death penalty. It is apparent from many
(traditionally supportive) nation-states' condemation of the
ongoi ng execution of juveniles in the United States (see footnote
8, supra). And it is evidenced by the virtual cessation of
juvenil e executions throughout the world, except in a few states

of the United States.
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27. Every organized nation in the world, except the United
States, now officially prohibits the execution of minors.” Since
1990 only six countries other than ours are known to have
executed children who were |ess than eighteen years old at the
time of their crinmne: Iran (6), Pakistan (2), N geria (1), the
Denocratic Republic of Congo (DRC) (1), Saudi Arabia (1), Yenen
(1). Since 1990 the United States has executed fifteen. Even in
these few other cited countries, the practice has becone nearly
extinct. Since 1997 only three juvenile executions are known to
have taken place outside of the United States, two in Iran and
one in DRC In fact, of the six foreign nations that have
reportedly executed juvenile offenders since 1990, all have
either changed their laws, or the governments have denied that
t he executions took place.™

It is beyond cavil that the overwhelmng mgjority of known

"  The list includes countries whose human rights records
are often criticized, such as Russia, China, Afghanistan, Iran
| raq, Pakistan, Yugoslavia, and Syria. See "Appendix "5".

“Yemen and Paki stan have since abolished the death penalty
for juvenile offenders, and the DRC has instituted a noratorium
on executions. According to OMCT-Wrld Organization Against
Torture, four other juvenile offenders sentenced to death in the
DRCin amlitary court were granted stays and the sentences were
commuted following an appeal from the international conmunity
(World Organization Against Torture, 2001). Moreover, Saudi
Arabia and Nigeria deny that they have executed any juveniles (UN
Commission On Human Rights, Summary Record, 2000). It appears
that, even in a tinme of war, the mlitary intends to conply with
the international norm against the execution of juveniles. See
Appendi ces "2" and "5". See also Amesty International, The
Death Penalty Worldw de: Developnments in 1999 at 18-20 (April
2000); Human Rights Watch, Wrld Report 2001 ("Children in
Conflict wth the Law'; www hrw org/w 2k1/children/ child4. htm).
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executions of children are in the United States,” where a few
states stand alone in the world as governnmental entities which
defy this norm which is adhered to in practice by npbst nations
due to a sense of Ilegal duty. Denonstrably, it is rule of
customary international |aw.

28. A nation-state nmay avoid being bound by a rule of
customary international law only if it has been a "persistent
objector” to the norm or rule. ojection to the norm nust be
"consistent” and, irrespective of disagreenent, if an objecting
state even has sinply signed a treaty that covers the issue to
which it then objects, it is not a "persistent objector.” See

The Persistent Objector and Customary Human Rights Law A

Proposed Analytical Framework, 2 U C Davis J.Int'|l.L.& Pol'y.

147, 163 (1996).

The United States' objection to the international |aw norm
at issue here certainly has not been consistent, and this nation
has signed nunerous international instrunents that enbody the

norm Thus, the United States ratified the Fourth Geneva

12

Even in this country, of the 39 jurisdictions that retain
capital punishment (38 states and the federal governnent), 16
explicitly prohibit the execution of juveniles. O the renaining
23 jurisdictions, 16 have never actually executed a juvenile
of fender and, of those, seven have never even put a juvenile on
death row. Since 1993, all juvenile executions in the United
States have been carried out either in Texas (5), Virginia (3),
or klahoma (1). Victor Streib, The Juvenile Death Penalty
Today: Death Sentences and Executions for Juvenile Crines
January 1, 1973--Decenber 31, 2000 (February, 2001)(ww. | aw. onu.
edu/faculty/streib/juvdeath.htm). [Since M. Streib' s Report was
published listing four Texas executions of juvenile offenders
during the relevant tinme period, Texas executed a fifth juvenile
of fender in Novenber, 2001.]
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Convention without objecting to the norm It signed the American
Convention on Human Rights w thout objecting to the norm It
signed the Convention on the R ghts of the Child wthout
objecting to the norm It participated in the framng of the
| CCPR and signed it without objecting to the norm indeed, it
even jointly sponsored a United Nations General Assenbly
resolution that Article 6 of the |ICCPR, which enbodies the norm
establishes a “m ninmum standard” for all nenber states, whether
or not they had adopted that treaty! G A Res. 35/172, U N GACR
Supp. (No. 48) at 195, U N Doc. A/ 35/48 (1980).

The Senate's purported "reservation” to Art. 6.5 of the
| CCPR during its ratification process notw thstanding, the United
States certainly may not now make any "persistent objector”
claim As is every other nation of the world, the United States
is bound by this recited customary rule of international |aw.

Jus cogens

29. Even if the United States would or could claimthat it
had been a "persistent objector” to the norm it still could not
exenpt itself from the prohibition against executing juvenile
of fenders. This is now a perenptory, jus cogens norm

Under Article 53 of the Vienna Convention, a jus cogens norm
is “a normaccepted and recogni zed by the international community
as a norm from which no derogation is permtted and which can be
nodi fied only by a subsequent norm of general international |aw
having the sane character.” The Restatenent (Third) of the

Foreign Relations Law agrees with this standard, asserting that
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the normis established where there is acceptance and recognition
by a “large majority” of states, even if over dissent by “a very
smal | nunber of states” (Restatenent (Third) of Foreign Relations
Law, 8102, and reporter’s note 6 (1986), citing Report of the
Proceedi ngs of the Comnmttee of the Wwole, My 21, 1968, UN Doc.
Al Conf. 39/11 at 471-72).

In other words, the norm describes such a bare mninum of
accept abl e behavior that no nation nmay derogate fromit.

30. The overwhelmng application of the norm against
executing juvenile offenders has rendered it a jus cogens norm
The treaties, pronouncenents, and practices cited in the
f oregoi ng paragraphs denonstrate that, particularly in light of
the dramatic novenent of nations over the |ast decade, the
prohi bition has beconme as w despread and unquestionable as have
t he prohibitions against slavery, torture, and genocide. There
are no contrary expressions of opinion by any country, nor by
agency charged with the enforcenent and interpretation of the
within-cited international accords. Except for a handful of
States within these United States, the global consensus on this
poi nt is absol ute.

31. The normis non-derogable not only because it is a jus
cogens norm Its non-derogable nature also is expressed in Art.
4.2 of the ICCPR (discussed supra), and has been reiterated by
numerous international bodies, and individually by numerous
sovereign nations to which the United States is bound by treaty

and legal tradition (see paragraph 25 and footnote 8, supra).
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32. Wen it recently remnded nenber nations that "the
imposition of the death penalty upon those aged under 18 at the
time of their offense is contrary to customary international |aw, "
the United Nations Sub-Conmm ssion on the Pronotion and Protection
of Human Rights urged each nenber state -- the government, and so
here the prosecution -- "to remnd their judges that the
inposition of the death penalty against such offenders is in
violation of international law " (Appendix "7," paragraph 3).

The Commonwealth, self-evidently, is asking this Court for
precisely the opposite; i.e. it is asking the Court to ignore both
non-derogable international law, and the express terns of a
ratified multilateral treaty.

But as the "suprenme Law of the Land," treaties preenpt any

existing state law. See United States v. Pink, 315 U S 203, 230-

31 (1942)("state law nust yield when it is inconsistent with or
impairs the policy or provisions of a treaty or of an
i nternational conpact or agreenent"). Beyond our treaty
obligations, to whatever extent possible any Court wthin these
United States nust construe United States law so as to avoid

violating principles of international |aw See Miurray v. The

Schooner Charming Betsy, 6 US. 64 (1804). See also Zschernig v.

Mller, 389 US 429, 440 (1968); Mssouri v. Holland, 252 U. S

416 (1920). Thus this Court has the power, and indeed the
obligation, to ensure that the rights guaranteed by international
treaty and international law are given effect wthin this

Commonweal t h.
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33. It is no small irony that this nation, which in many
respects properly holds itself out as the paragon of civil and
i ndividual rights, is the only nation on earth where governnental
authorities openly endorse and engage in this wuniversally
condemmed practice. But just as South Africa could not overcone
the prohibition against apartheid, the United States can not
overcone the prohibition against killing children.

For all of these recited reasons, this Court is urged to
determne that the death penalty may not be applied in this case
because, in the first instance, executing a person who was |ess
t han eighteen years old at the tinme of his alleged crine violates

settled treaty and international |aw.

B. EVOLVI NG STANDARDS OF DECENCY D CTATE THAT EXECUTION OF
JUVEN LE OFFENDERS VI OLATES THE UNI TED STATES CONSTI TUTI ON

34. International law also is relevant as an objective
source of standards for construing the United States Constitution.
Thus, for the past 50 years the United States Suprenme Court has
cited international law when it has had occasion to analyze the
Ei ghth Anendnent .

In its landnmark decision in Trop v. Dulles, 356 U S 86

(1958), the Court determned that denationalization is cruel and
unusual punishnent for mlitary desertion. Hol ding that the
Ei ghth Amendnent "draw[{s] its neaning from the evol ving standards
of decency that mark the progress of a maturing society,"” the

Court stated that international |law and the practices of other
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countries provide the Court with a source for determning those
st andar ds. Id., at 101. As evidence that denationalization
constitutes "cruel and unusual punishment,” the Court cited the
fact that only two nations permt denationalization as a penalty
for mlitary desertion. 1d., at 103.

35. Since Trop was decided, the Suprene Court has continued
to follow it as precedent, wusing Trop's "evolving standards”
analysis, including international |law and practice, to construe
the Ei ghth Arendnent. Thus, in holding that the death penalty for
rape violates the Ei ghth Amendnent, the plurality noted that the
Court nust take into account the "climate of international opinion
concerning the acceptability of a particular punishnment.”  Coker
v. Ceorgia, 433 U S. 584, 596 n. 10 (1977). Simlarly, in holding
that the death penalty for an accessory to robbery violates the
Eighth Amendnent, the Court referred to international |[|aw
standards in determning that the punishnment is disproportionate.

See Ennmund v. Florida, 458 U S 782, 796 n. 22 (1982).

36. The Suprene Court last visited the question of the
constitutionality of the death penalty for juvenile offenders in

1988 and 1989. In Thonpson v. Cklahoma, 487 U.S. 815 (1988), the

Court held that the E ghth Amendnent prohibits the execution of a
person who was 15 years old at the tinme of his offense. The Court
acknow edged that "(w)e have previously recognized the relevance
of the views of the international comunity in determ ning whether

a punishnent is cruel and unusual."” 1d. at 830, n.3l. The | ead
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opi nion” nost specifically enbraced the views of "other nations
that share our Anglo-Anmerican heritage,” and "l eading nenbers of
the Wstern European comunity,” as indicators of "evolving
standards of decency,” noting too that juvenile executions were

prohibited in the Soviet Union. [d., at 830.

A year later, in Stanford v. Kentucky, 492 U S. 361 (1989)
the Court held that the execution of a 16 year old for nurder did
not violate the Ei ghth Amendnent. In a footnote, Justice Scalia
wote for the Stanford plurality (Stanford was decided by a 4-1-4
vote) "[wje enphasize that it is American conceptions of decency
that are dispositive, rejecting the contention of petitioners and
their various amci ... that the sentencing practices of other
countries are relevant” to Ei ghth Anendnent analysis. 1d., at n.

1 (enphasis in original).

Di ssenting, Justice Brennan noted the precise contrary. In
line with settled E ghth Anmendnent jurisprudence -- wth Trop,
Thonpson v. Cklahoma, Coker v. Georgia, Enmund v. Florida -- he

wote that "(o)ur cases recognize that objective indicators of
contenporary standards in the form of legislation in other
countries is also of relevance to E ghth Arendnent analysis." 1d.

492 U. S. at 389. More recently, Justice Breyer noted that the
Suprenme Court's "willingness to consider foreign judicial views in
conparabl e cases is not surprising in a Nation that fromits birth
has given a 'decent respect to the opinions of mankind.'" Knight
v. Florida, 528 U 'S. 990, 997 (1999) (dissenting from denial of

13

Thonpson was deci ded by a 4-1-3 vote.
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cert).

37. Fromits earliest days the Suprene Court confirmed the
Framers' intention to incorporate international |aw and standards
into our jurisprudence.” Chief Justice Jay asserted in Chisholm
v. Ceorgia, 2 Dall. 419, 474 (1793) that the United States "had,
by taking a place anong the nations of the earth, becone anenabl e
to the laws of nations; and it was their interest as well as their
duty to provide, that those |aws should be respected and obeyed."

In 1804, in Miurray v. Schooner Charm ng Betsy, supra, 6 US. at

119, the Court held that laws of the United States "ought never to
be construed to violate the law of nations,”™ if any other possible

construction exists. In The Paguete Habana, supra, 175 U. S. at

700, the Court acknow edged that "international law is part of our
law, and nust be ascertained and admnistered by the courts of
justice of appropriate jurisdiction as often as questions of right
depending on it are duly presented for their determ nation.”

Qur present-day law, our "evolving standards of decency,"”
i kewi se should not be -- indeed, nust not be -- construed as
being at odds with the "law of nations.”" See Justice Harry A

Bl ackmun, The Suprene Court And The Law O Nations, 104 Yale L. J.

39, 47-48 (1994) ("There can be no question that the |aw of
nati ons prohibits the execution of juvenile offenders....Under the

principles set forth in the Paquete Habana, interpretation of the

“ Article |1, Section 8, Clause 10, of the Constitution gives
Congress the power to define and punish offenses against the Law
of Nati ons. The Supremacy C ause, Article VI, Cause 2, deens
international treaties to be part of the "supreme Law of the
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Eighth Amendnent, no less than interpretations of treaties and
statutes, should be inforned by a decent respect for the globa
opi ni ons of manki nd").

However it mght be interpreted or argued, Justice Scalia's
plurality footnote certainly did not, nor could it, wundo the
Constitutionally-required deference that the Suprenme Court has
paid, since its inception, to the "Law of Nations." Sent enci ng
practices of other nations necessarily becone relevant to
constitutional analysis when those practices produce or reflect
binding international law. For that reason alone, the referenced
Stanford footnote <cannot be said to categorically reject
i nternational standards for interpreting the E ghth Arendnent.

38. That international standards nmay not blithely be
ignored, or swept aside in a footnote, is nost glaringly evident
from the fact that international law on the issue before this
Court has solidified since Stanford was decided. The prohibition
agai nst executing juvenile offenders has becone a non-derogabl e,
j us cogens norm See discussion supra. Jus cogens shapes and
limts the legislative powers of otherwi se sovereign nation-
st at es. In particular, the principle restrains nations from
transgressi ng upon those interests deened basic and fundanental to
the international order

A dramatic international consensus, of considerable strength
prior to and irrefutable subsequent to 1989, serves to bar the

death penalty for juveniles in every nation of the world,

Land. "
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including the United States. Constitutional analysis of this
issue cannot be separated from the jus cogens norm that now
prohi bits the practice.

When it considers not just the international |aw issue but
Hector Huertas' constitutional clains, too, this Court nust
recogni ze that the prosecution is seeking to apply Pennsylvania
law so that this state becones one of the tiny handful of United
States' states that are the only organized political entities in
the world to execute juvenile offenders under a claim of |[egal
right.

39. Even if there was no customary international |aw
standard or jus cogens norm at issue, pursuant to the Supremacy
Clause the Eighth Amendnent nust be interpreted in a manner
consistent wwth our treaty obligations. Justice Brennan noted in
his Stanford dissent that "three leading human rights treaties
ratified or signed by the United States explicitly prohibit

n 15

juvenile death penalties. As discussed supra, at para. 8,
sinmply having signed the treaties that contain the prohibition
requires the United States to enforce this prohibition.

40. Aside fromthe fact that Justice Scalia' s 1989 Stanford
footnote is non-binding dicta, then, and aside from the fact that

it did not purport to overrule Thonpson's 1988 analysis of

" Per Stanford, 492 U S. at 390, n.10, Justice Brennan was
referring to the GCeneva Convention of 1949 as signed and
ratified, and to the ACHR and the ICCPR as signed. Since
Stanford, our ratification of the ICCPR in 1992 (albeit with a
"reservation”) and our signature to the CRC, wi thout reservation,
makes the case even stronger.
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"evol ving standards of decency,” his coments do not trunmp jus
cogens; they do not negate the Supremacy d ause; they do not
overturn the Court's centuries-old respect for, and adherence to,
international law;, and they do not reverse a half-century
tradition of the Court's looking to international law as an aid in
determ ning "evolving standards" for purposes of Ei ghth Amendnent
anal ysi s.

41. Execution of juvenile offenders is contrary to
fundanental principles of Arerican justice in other respects, too.
Qur system puni shes according to the degree of culpability. It
reserves the death penalty for the "worst of the worst" offenders.
And it historically recognizes the lack of adult reasoning and
judgnent in those under age eighteen. Fam |y dysfunction and
mental inpairnment -- such as that experienced by Hector Huertas --
of course exacerbate the vulnerabilities of youth.

Adol escence is a transitional period of life when cognitive
abilities, enotions, judgnent, inpulse control, identity -- even
the brain, see, e.q., Gedd, J.N. et al., Brain Devel opnent During
Chil dhood and Adol escence: a Longitudinal MJI Study, Nature

Neur osci ence, Vol .2 No.10 (Cct. 1999) -- are still devel oping. Due
to the very nature of their being, teenagers are |ess mature, and
therefore less culpable, than adults who commt simlar acts but
have no such expl anation for their conduct.

42. In cases that preceded Stanford -- and so prior to the
recent physiological research that confirns wunfinished brain

devel opnent in adolescents -- the Supreme Court explicitly
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recogni zed this very point. See, e.q., Schall v. Mrtin, 467 U S

253, 265, n.15, 104 S.Ct. 2403, 81 L.Ed.2d 207 (1984) ("Qur
soci ety recognizes that juveniles in general are in the earlier
stages of their enotional growh, that their intellectua
devel opnent is inconplete, that they have had only Ilimted
practical experience, and that their value systens have not yet
been clearly identified or firmy adopted....Perhaps nore
significant is the fact that in consequence of |ack of experience
and conprehension the juvenile does not view the conm ssion of
what are crimnal acts in the sane perspective as an adult....");

Thonpson v. klahoma, supra, 487 U.S. at 825, n. 23 (acknow edgi ng

"this basic assunption that our society nakes about children as a
class: we assunme that they do not yet act as adults do, and thus
we act in their interest by restricting certain choices that we
feel they are not yet ready to nake with full benefit of the costs
and benefits attending such decisions. It would be ironic if
t hese assunptions that we so readily make about children as a
class -- about their inherent differences from adults in their
capacity as agents, as choosers, as shapers of their own lives --
were suddenly unavailable in determning whether it is cruel and
unusual to treat children the sanme as adults for purposes of
inflicting capital punishnent. Thus, informng the judgnent of
the Court today is the virtue of consistency, for the very
assunptions we nmake about our children when we legislate on their
behal f tells us that it is likely cruel, and certainly unusual, to

inmpose on a child a punishnment that takes as its predicate the
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exi stence of a fully rational, choosing agent, who nmay be deterred
by the harshest of sanctions and toward whom society may
legitimately take a retributive stance").

43. Justice Brennan's Stanford dissent, in which he was
joined by three other justices, flatly opined that "juveniles so
generally lack the degree of responsibility for their crinmes that
is a predicate for the constitutional inposition of the death
penalty that the E ghth Amendnent forbids that they receive that
puni shnent . " Id., 492 U S at 394. Those four dissenting
justices interpreted the E ghth Anendnent as prohibiting the
execution of any offender |ess than eighteen years old at the tine
of the crine. [d., 492 U S at 405.

44. Significantly, Justice O Connor joined Justice Scalia's
Stanford plurality because she saw no "national consensus” in 1989
t hat prohi bited executing sixteen and seventeen year-old
of fenders. She took pains to note, however, that "proportionality
analysis,” the Court's assessnent of an offender's relative
bl amewor t hi ness, nust play a role in E ghth Arendnent anal ysis.

45. Aside from the prohibitive international norm then, a
growi ng body of objective factors support the Suprene Court's pre-
Stanford recognition of the debility of youth, and point to a
"nmodern societal consensus" that obviates the Stanford Court's
reluctance to categorically invalidate capital punishment for
juvenil e offenders above 15 years of age. See id., 109 S Q. at
2980 ("W discern neither a historical nor a nodern societal

consensus forbidding the inposition of capital punishnent on any
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person who nurders at 16 or 17 years of age.")

One such factor is the new research proving that the brain of
even an eighteen-year-old is not yet fully forned. It appears
t hat adol escent brain devel opnent was not a consideration placed
before the Stanford Court. Even if it had been, when Stanford was
decided scientists still believed that the brain was fully
devel oped before puberty. It was only in the follow ng decade
through studies such as Dr. Gedd' s, that scientists |earned that
the brain is not fully fornmed until an individual is in his early

20's. See Brownlee, B. et al., Inside the Teen Brain, U.S. News &

Wrld Report, August 9, 1999. This research |lends new, scientific

validity to our traditionally protective attitude toward young
peopl e, and as a conponent of relative blanmeworthiness is a factor
that a majority of the Stanford Court would have deened rel evant
to Eighth Arendnent anal ysis.

46. Additionally, the ICCPR was ratified by the United
States (albeit with an attenpted "reservation") in 1992, and the
CRC was signed by this nation, wthout reservation, in 1995  As
outlined supra, both of these treaties require that signatory
nations refrain from executing juvenile offenders. The United
States' post-Stanford actions wth regard to these treaties
indicate a growing awareness not just in the entire world beyond
our borders, but also within this nation, that juvenile executions
are no longer tolerable.

47. Execution of juvenile offenders also is wuniformy

rejected by children's organi zati ons throughout the United States.
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Thus the Child Wl fare League of Anerica, the Children's Defense
Fund, the Youth Law Center, the Juvenile Law Center, the Coalition
for Juvenile Justice, the Anerican Society for Adol escent
Psychiatry, the Anmerican Acadeny for Child and Adol escent
Psychiatry, and the National Mental Health Association all urge
t hat these executions are unacceptable in a civilized society. The
Anerican Bar Association and the American Law Institute also have
reaffirmed their opposition to any continuation of this practice.

48. The federal government, and a majority of Pennsylvania's
sister states, restrict the application of the death penalty to
juvenil e offenders. O the 38 states that permt the death
penalty, only 23 permt the execution of juvenile offenders.
Anmong these 23 states, only 16 have juvenile offenders on their
death rows; only 7 have carried out actual executions of juveniles
since the death penalty was reinstated in 1973; and only three
have done so since 1993. See footnote 12, supra, and the
authority cited therein.

Since Stanford, there is other legislative and judicial
novenent within the United States toward eradicating juvenile
execut i ons. Wien the federal death penalty statute was expanded
in 1995, juvenile offenders renmained excluded fromits reach. In

1993, in Washi ngton v. Furman, 122 Wa. 2d 440, 858 P.2d 1092

(1993), Washington's Suprene Court invalidated the death penalty
for juveniles, on state constitutional grounds. |In 1999, Montana
abolished the juvenile death penalty, while the Florida Suprene

Court raised the age of eligibility (albeit from116 to 17, not 18)
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in Brennan v. State, 754 So.2d 1 (1999). The nunber of states

considering legislation to abolish the execution of juvenile
offenders continues to grow, and includes Arizona, Indiana,

Kentucky, South Carolina, Nevada, M ssissippi, and Arkansas.

A.C.L.U Death Penalty Canpaign: In The States (http://ww.

aclu.org.death-penalty/in the states. htnl); Victor Streib, The

Juvenil e Death Penalty Today, supra. And a recent national pol
conducted by the Houston Chronicle (reported on February 6, 2001)

indicated that solid support for the capital punishnment of
juvenile offenders has fallen to only 26%

49. The conbined weight of authority vyields that, since
Stanford was decided, "standards of decency"” have evolved to the
extent that they now prohibit the execution of juvenile offenders.
In practice, while there are a few hold-out states, the standard

within the United States now conplies with jus cogens.

C PENNSYLVANI A S CONSTI TUTI ON PRCHI BI TS THE EXECUTI ON OF
JUVEN LE OFFENDERS, EVEN | F THE FEDERAL CONSTI TUTI ON DI D NOT.

50. If a death sentence against Hector Huertas, who was
seventeen years old at the tinme of this alleged offense, did not
violate the Eighth Arendnent to the United States Constitution, it
still would be forbidden as "cruel punishnent” under Article 1,
Section 13 of the Pennsylvania Constitution.

51. The Pennsylvania Suprenme Court "has |ong enphasized
t hat, in interpreting a provision of t he Pennsyl vani a

Constitution, we are not bound by the decisions of the United
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States Suprene Court which interpret simlar (yet distinct)

federal constitutional provisions.”" Commonwealth v. Ednunds, 526

Pa. 374, 586 A 2d 887, 894 (1991) (citing cases). "The federa
constitution establishes certain mninmum |l evels which are "equally
applicable to the [analogous] state constitutional provision.'
However, each state has the power to provide broader standards,
and go beyond the mninmum floor which is established by the
federal Constitution.” Id. (citations omtted). The Ednunds
Court went on to say:

Here in Pennsylvania, we have stated wth increasing
frequency that it is both inportant and necessary that
we undertake an independent analysis of the Pennsylvania
Constitution, each tine a provision of that fundanental
docunment is inplicated. Al t hough we may accord weight
to federal decisions where they "are found to be
logically persuasive and well reasoned, paying due
regard to precedent and the policies underlying specific
constitutional guarantees,” we are free to reject the
conclusions of the United States Suprene Court so |ong
as we remain faithful to the mninum guarantees
established by the United States Constitution....[I]t is
essential that <courts in Pennsylvania undertake an
i ndependent anal ysi s under t he Pennsyl vani a
Constitution.

Id., 586 A 2d at 894-95 (citations omtted).

52. Ednmunds established four factors that our Courts nust
consider when analyzing whether Pennsylvania's Constitution
provides greater protection than the "mninmum floor" of a federa
constitutional provision:

1) text of the Pennsylvania constitutional provision;

2) history of the provision, including Pennsylvania
case-| aw

3) related case-law from ot her states;

4) policy considerations, including unique issues of

state and | ocal concern, and applicability w thin nodern
Pennsyl vani a j uri sprudence.
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Id., 586 A 2d at 895. An analysis of these factors yields that,
if the Eighth Amendnent of the federal Constitution still can be
interpreted to permt execution of juvenile offenders, then
Article 1, Section 13 of Pennsylvania's Constitution prohibits
such executions in this state.

The Text O Article 1, Section 13

53. Article 1, Section 13 bars the infliction of "cruel
puni shment s": "Excessive bail shall not be required, nor
excessive fines inposed, nor cruel punishnments inflicted.” The
Eighth Amendnent to the United States Constitution forbids the
inmposition of punishments that are "cruel and unusual . "
("Excessive bail shall not be required, nor excessive fines
i nposed, nor cruel and unusual punishnents inflicted.")

Thi s difference in wor di ng favors an I ndependent
interpretation of Article 1, Section 13 for at |east two reasons.
First, Pennsylvania's Franers rejected the E ghth Amrendnent's
| anguage, indicating an intent not to be bound by Ei ghth Anmendnent

analysis.”™ Second, on its face Article 1, Section 13 prohibits

16

Pennsylvania's Constitution of 1776 did not include a
prohi bition against "cruel puni shments," instead, requiring
sinply, at Section 29, that "excessive bail shall not be exacted
for bailable offenses and that all fines shall be noderate.”
Present-day Article 1, section 13's "cruel punishnment” [|anguage
first appeared in Pennsylvania' s Constitution of 1790, while the
Ei ghth Amendnent, and its prohibition of "cruel and unusual”

puni shnent, was adopted the year after, in 1791. Yet when
Pennsylvania revised its Constitution in 1838, it continued to
prohibit "cruel punishnment,” and the |anguage has renained
unchanged to this day. Pennsyl vani a never adopted the federal

requirenent that, to trigger constitutional safeguards, punishnent
al so nmust be "unusual ."
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any "cruel™ punishnment, while the Ei ghth Arendnent prohibits only

t hose punishnents which are both "cruel and unusual."” See

Harnelin v. Mchigan, 501 US. 957, 967 (1991), where after
detailed analysis the United States Suprene Court hinged its
opinion on precisely this point, permtting as a matter of Ei ghth
Amendrent | aw puni shments that "may be cruel" because they are not
al so "unusual . "

Pursuant to Harnelin, it is inescapable that the plain
| anguage of Pennsylvania's Constitution provides protection
against nore varied types of punishnments than does that of the

Ei ghth Amendnent. See, e.qg., People v. Bullock, 440 Mch. 15, 485

N.wW2d 866 (1992), where the Mchigan Suprene Court interpreted
its constitutional prohi bition against "cruel or unusual "
puni shments to prohibit a punishment that Harnerlin's Eighth
Amendnent anal ysis woul d have permtted.

The Commonweal th m ght point out that, to date, |egislation
within the various states has not eradicated the practice of
executing juvenile offenders wthin the Uiited States. The
prosecutor mght argue that this is "proof" that, as a nation,
"standards of decency" have not yet evolved sufficiently to
trigger constitutional protection against that practice. At |east
as regards Pennsylvania's Constitution, though, that argunment is
unavai l i ng. If juvenile executions are not "unusual" enough to
trigger federal constitutional protections, they are neverthel ess

"“cruel" under Pennsylvania's Constitution, and so trigger its
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i ndependent protections, for the reasons discussed herein.

Hi storical Perspectives and Pennsyl vani a Case Law

54. The history of capital punishnent in Pennsylvania, and
this state's traditional approach to the status of mnority,
confirm that Pennsylvania has played a leading role both in
narrow ng the application of capital punishnment and in recognizing
the relative debility of mnority. This confluence also favors an
interpretation of Article 1, Section 13 independent of the Ei ghth
Amendnent .

55. Pennsylvania's leading role in narrowi ng the application
of capital punishnent dates back to pre-I1ndependence tines, when
the colony drastically limted the nunber of crimes for which the
death penalty could be inposed. "In the |ate seventeenth century,

only eleven crines in Pennsylvania were punishable by death,
while in England the nunber was fifty, and [in England] that
nunber expanded over the next century to nore than two hundred
Moreover, of the eleven capital crinmes [in Pennsylvania], only
nmurder and treason nmandated capital punishnment.” Kermt L. Hall,
The Magic Mrror: Law In Anerican H story, at 31 (1989).

O all American colonies, Pennsylvania "broke nost fully”
with the English tradition of w despread application of capital
puni shrent . Id. at 34. "In 1682, [Pennsylvania] developed a
crimnal code that prefigured |ater developnents in the late
eighteenth and early nineteenth centuries. The code enphasized
the use of prisons and fines, and it forbade capital punishnrent,"

id. at 34, in all cases except where nurder was "preneditated" or
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"with malice." Increased British control over the colony
underm ned these reforns, and application of the death penalty was
agai n expanded. |d.

But during the Revolution and in the early years of
| ndependence, Pennsylvania again took a leading role in
constricting capital punishment; it "was a hub of reform
activity." Id., at 170. The Pennsylvania Constitution of 1776
"direct(ed) future legislators to conpose a new and nore humane
crimnal code 'as soon as may be.'" 1d. By 1786 the Commonweal th
had abolished the death penalty for robbery, burglary, and sodony.
Eight years later the Commonwealth inplenented "an even nore
radi cal proposition," distinguishing two separate "degrees" of
murder, with only first-degree nurder punishable by death. 1d.

After Independence, sonme of the Comonwealth's |eading
statesnmen argued that capital punishnent should be abolished.
Benjam n Rush, a renowned Phil adel phia physician and one of the
signers of the Declaration of |ndependence, "was the strongest
voice for reform[and abolition] in the new nation." 1d. 1In 1788
Pennsyl vania Attorney Ceneral WIIliam Bradford al so becane a death
penal ty abolitionist. Negley K. Teeters, Hang By The Neck": The
Legal Use O Scaffold And Noose, G bbet, Stake, And Firing Squad
From Colonial Tines To The Present (1967). Wiile the death
penal ty avoided abolition, the abolitionist novenent succeeded in
narromng its use, and in other refornms, such as the abolition of
public executions. |d.

In short, Pennsylvania "was a nodel of the noderate purposes
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of law reform regarding capital punishnent, and led the new
nation in narrowing the application of the death penalty. Hall,
supra, at 170; see also Lawence M Friednman, COine and Puni shnent
In Arerican Hstory, at 73 (1993) (also describing Pennsylvania's
"leading role" in limting capital punishment).

56. Pennsylvania also long has been a |eader in providing
special protections to juveniles. "Institutional efforts to
change the system of juvenile justice began in New York, Boston
and Philadelphia in the 1820's" with the creation of "houses of
refuge” for juveniles. Friedman, supra, at 163; accord, John N

Kane, Jr., Di spositional Authority And Decision NMaking In New

York's Juvenile Justice System D scretion at Ri sk, 45 Syracuse

L. Rev. 925, 930-31 (1994).

Pennsyl vani a's houses of refuge for juveniles constituted a
sharp break with the crimnal justice system Their aim was
rehabilitative rather than punitive, and the treatnent of

juveniles derived from the comon |aw doctrine of parens patriae

("the state is the father"), rather than fromcrimnal |law Kane,
supra, at 930. Al though Pennsyl vani a has adopted |egislation that
allows crimnally-charged juveniles in sone instances to be

treated presunptively as adults, our Juvenile Act continues to

enbody rehabilitative ains. See e.g., 42 Pa.C S 86301(b)
("Purposes. -- This chapter shall be interpreted and construed as
to effectuate the follow ng purposes: (1) ... to provide for the

care, protection, and whol esone nental and physical devel opnent of

children ... (2) ... to provide for children commtting delinquent

46



acts prograns of supervision, care and rehabilitation ... and the
devel opnent of conpetencies to enable <children to becone
responsi bl e and productive nenbers of the comunity").

57. At the sane tinme, Pennsylvania |law historically has
observed the sharp distinction between adults' and juveniles'
capabilities for appropriate and sensibl e decision-nmaking. Aside
from creating separate courts, defining different goals, and
developing different treatnent nodalities for juveniles, our
| egi sl ature has enacted nunerous |aws that recognize the debility
of adol escent judgnent. These include mandatory education
statutes, child labor Ilaws, and prohibitions against underage
drinking and driving. Mnors also may not vote or narry. They
may not obtain an abortion wthout parental consent or court
sanction. They may not purchase tobacco. A cursory overvi ew of
these enactnents yields that the |egislature continues to provide
special protections to juveniles for a sinple reason: they do not
have the facility for good judgnent that adults enjoy.

58. In Commonweal th v. Zettl enpyer, 500 Pa. 16, 454 A 2d 937

(1982), nearly a decade before Ednmunds was decided our Suprene
Court wundertook an historical analysis of Article 1, Section 13,
and decided that the death penalty per se is not "cruel
puni shnment” under the Pennsylvania Constitution. The Court opined
t hat Eighth Anendnent protections were "coextensive" with those of
Article 1, Section 13. Concurrently, the Court recognized that
"...the Pennsylvania prohibition against “cruel punishment," Iike

its federal counterpart's prohibition against “cruel and unusua
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puni shnent,’' is not a static concept,” and went on to quote Trop's
"evol ving standards" |anguage. 1d., 454 A 2d at 967-968.

59. Zettlenoyer was decided in the context of an adult

defendant's claim that "inposition of the death penalty is
inevitably “cruel punishnent' under Article 1, Section 13," |d.
454 A . 2d at 967 (enphasis added). In Commonwealth v. Means, 773

A.2d 143 (2000), our Suprene Court recently acknow edged that

death penalty questions other than that posed in Zettlenoyer

certainly mght inplicate the protections of Article 1, Section
13:

Contrary to the decision of the trial court, we do not
find the statutory subsections at issue violative of the
(Eighth Anmendnent). However, this does not end our
analysis, we nust now turn our attention to appellee's
argunent, and the trial court's conclusions, under the
Pennsyl vania Constitution....Appellee recognizes that in
Commonwealth v Zettlenoyer (cite), after a thorough
historical review, this Court rejected the argunent that
Article 1, Section 13 provided greater protection
against the inposition of a sentence of death than the
Ei ghth Anmendnent . Appel | ee di stingui shes Zettl enoyer,
arguing that the question in that case focused on
whet her death is per se cruel and unusual punishnent. In
this case, appellee asserts, it is not the penalty
itself, but rather the decision-making process by which
the jury chooses to inpose death that is at issue.
Appellee is correct; Zettlenoyer is distinguishable on
that basis...."

773 A . 2d at 150-51.
60. Thus the Means court determined that a question
concer ni ng victim i mpact testi nony was sufficiently

"di stinguishable” from Zettlenoyer's analysis that, the "answer”

under the E ghth Anendnent notw thstanding, a separate Ednunds
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anal ysis of Article 1, Section 13 was required. "

Pursuant to Means, and even w thout considering the inpact of

"evolving standards" or of Harnelin v. Mchigan, supra, the
guestion of whether a juvenile offender can be executed consi stent

wi th Pennsylvania's prohibition against "cruel punishnent" also is

whol 'y "distinguishable” from Zettlenoyer's inquiry concerning an
adult. The question is distinct, far nore narrow, and of at | east
equal gravity as Means' question concerning victim inpact
t esti nony.

61. The Zettlenoyer Court also said in passing that it was

"implicit" in an earlier case, Commobnwealth v. Geen, 396 Pa.

137, 151 A 2d 241 (1959) that the death penalty as applied to a
fifteen year old did not violate the state or federa

Constitution. Zettl enoyer, 454 A 2d at 969. Initially, it is

noteworthy that Thonpson v. Cklahonma, supra, which prohibits

execution of fifteen-year-old offenders, undercuts Zettl enoyer's

interpretation of Geen. But scrupul ous study of Geen also

discloses that it does not say what the Zettlenoyer Court

attributed to it. Counsel did not raise, and the Court did not

address, any constitutional question in Geen. Yet Zettlenoyer's

m sstatenent of Geen has becone self-referential, repeated

verbatim in Commonweal th v. Edwards, 521 Pa. 134, 555 A 2d 818

831-32 (1989), and in Justice Larsen's dissent in Commonwealth v.

Aulisio, 514 Pa. 84, 522 A 2d 1075, 1086 (1987), w thout analysis

17

Utimately, the Court denied Means' challenge to victim
i npact testinmony under the Pennsylvania Constitution.
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or context.
It is significant that, witing for Aulisio's majority five

years after Zettlenoyer (and a year before Thonpson), Justice

Fl aherty said that, because Aulisio's death sentence was
overturned on other grounds, "we need not address at this tinme the
issue of the constitutionality of the execution of children." 1d.,
522 A 2d at 1080. Qovi ously, Justice Flaherty understood that

G een did not answer that question, nor did Zettlenoyer with its

(faulty) reference to Geen. Perhaps it also is significant that

of Zettlenoyer, Geen, Edwards, and Aulisio, only Geen and

Aulisio actually involved juveniles, and in both of those cases
t he Suprenme Court reversed the juvenile's death sentence.
It is probably of greater consequence, though, that

Zettl enmoyer was decided in 1982 -- ten years before Harnelin, and

wel | before standards of decency had evolved as they now have
Thus the question at issue here arises in an entirely different

context than that addressed in Zettlenoyer's cited dicta. I n

other words, even if Zettlenoyer had accurately assessed G een,

devel opnments over the last twenty years -- and the nore than
forty years since G een was decided -- necessarily have changed
the answer to the constitutional question.

62. In pronouncing that Article 1, Section 13's protections

are "co-extensive" wth the Ei ghth Anmendnent, the Zettl enoyer

Court did not predict the United States Suprene Court's decision
in Harnelin, in which the Court explicitly held that the "crue

and unusual" |anguage of the Ei ghth Amendnent denanded a result

50



vastly different, and nore punitive, than would the word "cruel”
standi ng al one. Gven Harnelin's analysis, as well as that of

M chigan's Supreme Court in People v. Bullock, supra, it is

i nescapable that Article 1, Section 13's prohibition of "cruel
puni shment s" constricts the state's power in a way that the
Ei ght h Arendnent does not.

63. As detailed herein and fully in line with Zettl enoyer's

recognition of Trop, "standards of decency"” regarding juvenile

executions, at |east, certainly have "evolved" since Zettlenoyer

was deci ded. The state here attenpts to apply society's nost
extreme penalty to a juvenile offender, a nmenber of a unique and
vul nerabl e mnority toward which not only Pennsyl vani a,
historically, but now also every organized foreign nation on
earth, has taken a protective posture. Surely this is sufficient
to provoke the independent protections enbodied within our state
Constitution.

64. Thus, even assum ng arguendo that Zettlenoyer's analysis

of Article 1, Section 13 was inpeccable, Means, Harnelin, and our

"evol ving standards of decency” each would require independent
analysis of our state Constitution in this case, and a result

different from that obtained in Zettl enoyer. If the federal

Constitution did not prohibit the execution of juvenile offenders,
our state Constitution woul d.

Law From @G her Juri sdictions

65. In Harnelin, supra, the United States Suprenme Court held

that punishnments that "may be cruel"” are not prohibited by the
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Ei ghth  Arendnent prohi bition against "cruel and unusual "

puni shrent s. In People v. Bullock, supra, Mchigan's Suprene

Court interpreted its constitutional prohibition against "cruel or
unusual " puni shnments to require a result contrary to, and
protections nore expansive than, what the E ghth Amrendnent
requires, as interpreted in Harnelin. Pursuant to the reasoning
of both Harnmelin and Bullock, Article 1, Section 13's prohibition
agai nst "cruel" punishnents al so should be read to provide broader
protections than the E ghth Amendnent.

66. Law from other jurisdictions within the United States
(beyond our nation's borders, the ban on juvenile executions is
wor | dwi de and absolute, as docunented herein) also otherw se
wei ghs toward a Pennsylvania constitutional ban on execution of
juvenil e of fenders.

O the six states that adjoin Pennsylvania, only one --
Del anare -- permts the execution of juvenile offenders. A ban on
t hese executions is enforced in Maryland, New Jersey, New York,
and Chio, and Wst Virginia has no death penalty. | ndeed, as
detailed previously a majority of states, and the federa
governnment, bar the death penalty for juvenile offenders. Only 23
states permt such executions, and anong that nunber only 7 have
carried out actual executions of juveniles since the death penalty
was reinstated in 1973, and only three states have done so since
1993. See footnote 12, supra, and the authority cited therein.

67. Moreover, aside from the burgeoning novenent re-

eval uating and pushing for a noratorium on the death penalty
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generally, there is ongoing l|egislative and judicial novenent
within the United States toward eradicating juvenile executions,
in particular, and popular sentinment increasingly decries the
practice. As noted previously, although the federal death
penalty statute was expanded in 1995, juvenile offenders may not
be executed under that |aw In 1999, Mntana abolished the
juvenile death penalty, and the Florida Suprene Court raised the
age for death penalty eligibility, although only to 17, not 18.
Arizona, Indiana, Kentucky, South Carolina, Nevada, M ssissippi

and Arkansas are anong the growi ng nunber of states considering
abolition of the death penalty for juveniles offenders. Vi ctor
Streib, The Juvenile Death Penalty Today, supra; A CL.U Death
Penalty Canpaign: In The States, supra. The Houston Chronicle

reports (February 6, 2001) that, nationw de, solid support for
capi tal punishment of juvenile offenders has fallen to 26%  And

in Washington v. Furman, 122 WA.2d 440, 858 P.2d 192 (1993),

Washington's Suprene Court invalidated the death penalty for
j uveni | es.

68. The Furnman decision adds another dinension supporting a
Pennsyl vani a-1 aw ban on death sentences for mnors. Furman was
convicted and sentenced to death for a nurder that he commtted
two nonths before he turned eighteen. On appeal, he argued that
execution of juvenile of f enders vi ol at es Washi ngton' s
Constitution, which like Pennsylvania's bars the inposition of
"cruel punishnments.”

Washington's  Suprenme  Court never reached the state
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constitutional argunent. Interpreting state statutes that track
Pennsylvania's in every salient detail, the Court held that
execution of a defendant who was a mnor at the tinme of the
of fense was not authorized by statute. The Court expl ai ned:

Qur crimnal laws apply to children as young as 8 years
old....The juvenile court may decline jurisdiction and
transfer any case for prosecution to adult court, if the
appropriate legal criteria are satisfied, regardless of
the age of the juvenile.... The penalty for aggravated
nmurder, in cases prosecuted in adult court, is either
death or life inprisonment wthout the possibility of
rel ease or parole....Thus, if these statutes authorize
inmposition of all adult penalties against juveniles
transferred to adult court, a child as a young as 8
could...be tried as an adult and sentenced to death...

Admttedly, it is unlikely the State would see, or the
jury would return, a death sentence against an extrenely
young defendant. The significant factor, however, is
that such verdicts would be possible if our statutes
were interpreted to authorize inposition of the death
penalty for crinmes commtted by juveniles. [Applying the
United States Constitution, the United States Suprene
Court], in Thonpson v. Cklahonma, 487 U.S. 815, 108 S. C

2687, 101 L. Ed.2d 702 (1988) concluded that the death
penal ty cannot be inposed agai nst defendants who were 15
or younger when the crinme occurred...[Therefore], our
statutes would clearly be unconstitutional as applied to
defendants 15 or younger if interpreted to authorize
inmposition of the death penalty follow ng decline of
jurisdiction in juvenile court. [State law] authorizes
juveniles to be tried as adults, but does not nention
the death penalty. [State |law] authorizes inposition of
the death penalty, but does not refer to crines

commtted by juveniles. Most critically, neither
statute sets any mnimum age for inposition of the death
penal ty.

...[Wherever possible, it is the duty of this Court to
construe a statute SO as to uphol d its
constitutionality....W cannot rewite the juvenile

court statute or the death penalty statute to expressly
preclude inposition of the death penalty for crines
conmtted by persons who are under age 16 and thus
exenpt from the death penalty under Thonpson....Nor is
there any provision in either statute that could be
severed in order to achieve that result. The statutes
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t heref ore cannot be construed to authorize inposition of

the death penalty for crines commtted by juveniles.

Absent such authorization, appellant's death sentence

cannot st and.

Furman, 858 P.2d at 1102-03 (enphasis supplied; citations,
footnotes and internal quotation marks omtted).

69. Every piece of the Washington Suprenme Court's reasoning
applies in Pennsylvania. Li ke Pennsylvania law (42 Pa. C S. A 8
9711), Washington's law set no mninmum age for inposition of a
death sentence. As in Washington, a juvenile in Pennsylvania my
be tried for a nurder as an adult, regardless of the juvenile's

age. See, e.qg., Comonwealth v. Kocher, 529 Pa. 303, 602 A 2d

1308 (1992) (state law allows nurder trial of 9 year old as
adul t). In Pennsylvania then, as in Wshington, "if these
statutes authorize inposition of all adult penalties against
juveniles transferred to adult court, a child as young as 8 could

be tried as an adult and sentenced to death.” Fur man, 858
P.2d at 1103. In Pennsylvania as in Wshington, "our statutes

woul d clearly be unconstitutional [under Thonpson v. GCklahoma] as

applied to defendants 15 or younger if interpreted to authorize
inposition of the death penalty followi ng decline of jurisdiction
in juvenile court." 1d., 858 P.2d at 1102-03. In Pennsylvania as
in Washington, the courts "cannot rewite the juvenile court
statute or the death penalty statute to expressly preclude
inposition of the death penalty for crinmes commtted by persons
who are under age 16 and thus exenpt from the death penalty under

Thonpson....Nor is there any provision in either statute that
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could be severed in order to achieve that result.” 1d., 858 P.2d
at 1103.

The conclusion in Pennsylvania should be the sane as it was
i n Washi ngt on: "The [Juvenile Act and death penalty] statutes
t herefore cannot be construed to authorize inposition to the death
penalty for crinmes commtted by juveniles.” 1d. Accordingly, the
state may not seek the death penalty against Hector Huertas, who
was seventeen when the charged crimnal act was conmtted.

Pol i cy Consi derati ons

70. The negative public policy inplications of applying the
death penalty to juvenile offenders are referred to throughout the
body of this Mdtion. Killing juvenile offenders under a claim of
state authority is prohibited in every organized nation on earth,
except in the United States. Even standing alone, this
international prohibition could not counsel nore strongly as a
prohi bitive policy consideration within this Commonweal t h. Founded
upon the beliefs and practices of WIIliam Penn, Pennsylvania
surely cannot join the few rogue states within the United States
that would continue to defy the absolute international ban

M/riad organi zations that deal with youth and the | aw condemn
the execution of juvenile offenders, and continue to seek its
total ban. See paragraph 47, supra. To petitioner's know edge
not a single organization that deals specifically wth young
peopl e has urged the contrary. The protective statutes adopted in
this state have |long recogni zed what each cited organization --

and nost every adult, and certainly every parent -- knows: that
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adol escents are particularly vulnerable to poor judgnent. Now,
new scientific research shows that this natural debility is not
due only to lack of experience, but to physiology too, as the
brain is not fully developed until after age twenty. These facts
al so counsel forcefully against this state re-instituting such an
archai c practi ce.

Even the nodern capital sentencing practice of Pennsylvania's
juries supports a state constitutional ban on the death penalty
for juvenile offenders. Only three Pennsylvania death-row
prisoners were |less than eighteen years old at the tine of the
offense, and only one death sentence has been inposed on a
juvenil e offender in Pennsylvania since 1990. |In fact, since the
death penalty was re-instituted in the United States in 1973, not
one juvenile offender has been executed in Pennsylvania. See
Victor Streib, The Juvenile Death Penalty Today, supra.

If the federal Constitution still can be interpreted to
permt juvenile offenders to be executed, then considering these
circunstances, and through this Court, Pennsylvania's Constitution
cannot be so interpreted. The text of Article I, Section 13;
Pennsylvania's long history and tradition of |eading the nation in
the reform and narrowi ng of the application of capital punishnent,
and in the establishnent of a humane, rehabilitation-oriented
juvenile justice system the practice of Pennsylvania s juries;
the international |aw prohibition against executing juveniles; the
practices and laws of our sister states; and current sociol ogica

and scientific know edge, cunulatively direct an interpretation of
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Article 1, Section 13 that bars application of the death penalty
to a defendant who was seventeen years old at the tine of the
of f ense. If juvenile executions are not "unusual" enough to
trigger federal constitutional protections, they are neverthel ess
"cruel" under Pennsylvania's Constitution, and so trigger its
i ndependent protections, for the reasons discussed herein.
WHEREFORE, for the foregoing reasons, petitioner respectfully
requests this Court prohibit the inposition of the death penalty
in this case or, in the alternative, set this matter for an

evidentiary hearing, and grant any other just and proper relief.

Respectful ly subm tted,

MARK SCOTT- SEDLEY, Assi stant Defender

MARC BOCKMAN, Assi stant Def ender

KARL SCHWARTZ, Assi stant Defender

KARL BAKER, Assi stant Def ender
Deputy Chief, Appeals D vision

JOHN W PACKEL, Assistant Def ender
Chi ef, Appeals D vision

ELLEN T. GREENLEE, Def ender
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