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GUIDELINE 1.1 -OBJECTIVE AND SCOPE OF GUIDELINES

A. The objective of these Guidelinesisto set forth a national standard of practicefor the
defense of capital casesin order to ensure high quality legal representation for all
per sons facing the possible imposition or execution of a death sentence by any
juridiction.

B. These Guiddines apply from the moment the client istaken into custody and extend to
all stages of every casein which the jurisdiction may be entitled to seek the death
penalty, including initial and ongoing investigation, pretrial proceedings, trial, post-
conviction review, clemency proceedings, and any connected litigation.

Definitional Notes
Throughout these Guiddines:
1 Asinthefirg edition, “should” is used as a mandatory term.

2. By “juridiction” is meant the government under whose legd authority the death
sentenceisto beimposed. Most commonly, this will be a state (as opposed to, e.g., a county) or the
federd government asawhole. The term dso includes the military and any other rlevant unit of
government (e.g., Commonwedth, Territory). Where afederd judicid digtrict or circuit is meant, the
Commentary will so Sate.

3. Theterms“counsd,” “attorney,” and “lawyer” apply to dl attorneys, whether
appointed, retained, acting pro bono, or employed by any defender organization (e.g., federal or State
public defenders offices, resource centers), who act on behalf of the defendant in a capita case. When
modified by “private,” these terms gpply to both pro bono and retained attorneys.

4, Theterm “custody” is used in the incdlusive sense of Hendey v. Municipal
Court, 411 U.S. 345, 350-51 (1973).

5. The term “pogt-conviction” isagenerd one, including (a) dl stages of direct
apped within the jurisdiction and certiorari (b) all stages of state collatera review proceedings (however
denominated under state law) and certiorari, (c) al stages of federa collatera review proceedings,
however denominated (ordinarily petitions for writs of habeas corpus or motions pursuant to 28 U.S.C.
§ 2255, but including al gpplications of smilar purport, e.g., for writ of error coram nobis), and
including al applications for action by the Courts of Appedls or the United States Supreme Court
(commonly certiorari, but dso, e.g., applications for origind writs of habeas corpus, applications for
certificates of probable cause), dl applications for interlocutory relief (e.g., Stay of execution,
gppointment of counsd) in connection with any of the foregoing. If a particular subcategory of post-
conviction proceeding is meant, the language of the rlevant Guideline or Commentary will so Sate.

6. The terms “ defendant,” “petitioner,” “inmate,” “accused” and “client” are used
interchangegbly.



7. The terms “ capitd case” and “ death penalty case’ are used
interchangegbly.

8. The terms “ defender organization,” “Independent Authority,” and “Responsible
Agency” are defined in Guiddine 3.1 and accompanying Commentary

0. The term "Legd Representation Plan” is defined in Guiddine 2.1.
History of Guideline

The Commentary to the origind edition of this Guiddine stated that it was designed to
express exigting “practice norms and condtitutiond requirements.”  This thought has been moved to the
black letter in order to emphasize that these Guiddines are not aspirational. Instead, they embody the
current consensus about what is required to provide effective defense representation in capita cases.

Thefirg edition of this Guiddine ated that the objective in providing counsd in death
pendty cases should be to ensure the provision of “qudity lega representation.” The language has been
amended to cdl for “high qudity lega representation” to emphasize that, because of the extraordinary
complexity and demands of capital cases, a Sgnificantly greeter degree of skill and experience on the
part of defense counsd is required than in a noncapital case.

The Guiddines formerly covered only “ defendants eligible for gopointment of counsd.”
Their scope has been revised for this edition to cover “dl persons facing the possible impostion or
execution of adeath sentence.” The purpose of the change isto make clear that the obligations of these
Guiddines are gpplicablein dl capita cases, including those in which counsd is retained or providing
representation on apro bono bass. The definition of “counsd” reflects this change.

The use of the term “jurisdiction” as now defined has the effect of broadening the range
of proceedings covered. In accordance with current ABA policy, the Guideines now apply to military
proceedings, whether by way of court martia, military commission or tribund, or otherwise.

In accordance with the same policy, the words “from the moment the client is taken into
custody” have been added to make explicit that these Guiddines aso gpply to circumstancesin which
an uncharged prisoner who might face the death penalty is denied access to counsdl seeking to act on
hisor her behdf (e.g., by the federd government invoking nationa security, or by state authorities
exceeding condiitutiond limitations). This language replaces phraseology in the former Guiddineswhich
made them applicable to “cases in which the death pendlty is sought.” The period between an arrest or
detention and the prosecutor’ s declaration of intent to seek the deeth pendlty is often critically important.

In addition to enabling counsd to counsd his or her client and to obtain information regarding guilt that
may later become unavailable, effective advocacy by defense counsd during this period may persuade
the prosecution not to seek the desth pendty. Thus, it isimperative that counsel begin investigating
mitigating evidence and assembling the defense team as early as possible — well before the prosecution
has actualy determined that the death pendty will be sought.



These Guiddines, therefore, gpply in any circumstance in which a detainee of the
government may face a possible death sentence, regardless of whether forma lega proceedings have
been commenced or the prosecution has affirmatively indicated that the deeth pendty will be sought.
The case remains subject to these Guiddines until the impogition of the desth pendty isno longer alegd
possibility. In addition, as more fully described in the Commentary, these Guiddines aso recognize that
capital defense counsal may be required to pursue related litigation on the client’ s behaf outside the
confines of the crimind prosecution itsdlf.

Related Standards
ABA STANDARDS FOR CRIMINAL JusTICE: DEFENSE FUNCTION Standard 4-1.2(c) &
cmt. (“Role of Defense Counsdl in Capital Cases’), in ABA STANDARDS FOR CRIMINAL JUSTICE:

PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
1.1 (3d ed. 1992) (“Objective’).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
1.2 cmt. (3d ed. 1992) (“Capitd Cases’).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
6.2 (3d ed. 1992) (“Duration of Representation”).

ABA, House of Delegates Resolution 8C (adopted Feb. 5, 2002)

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES
Standard 5-6.1 (3d ed. 1992) (“Initial Provision of Counsdl”).

Commentary
Introduction

In 1932, Mr. Justice Sutherland, writing for the United States Supreme Court in Powell
v. Alabama, a death penalty case, acknowledged that a person facing crimind charges “requires the
guiding hand of counsd at every step in the proceedings against him.”*

More than seventy years later, desth pendty cases have become so specidized that

defense counsdl have duties and functions definably different from those of counsdl in ordinary criming

cases.?

! Powell v. Alabama, 287 U.S. 45, 69 (1932).

2 See McFarland v. Scott, 512 U.S. 849, 855 (1994) (noting the uniqueness and complexity of
death pendty jurisprudence); see also Gary Goodpaster, The Trial for Life: Effective Assistance of
Counsel in Death Penalty Cases, 58 N.Y.U. L. Rev. 299 (1983); AndreaD. Lyon, Defending the
Death Penalty Case: What Makes Death Different?, 42 Mercer L. Rev. 695 (1991); Welsh S.

3



The quality of counsdl’s “guiding hand” in modern capital casesis crucid to ensuring a
reliable determination of guilt and the impodtion of an gppropriate sentence. Today, it isuniversaly
accepted that the respongbilities of defense counse in a death pendty case are uniquely demanding,
both in the highly specidized lega knowledge that counsel must possess and in the advocacy skills he or
she must master. At every stage of acapitd case, counse must be aware of specidized and frequently
changing legd principles and rules. Counsd must be able to develop Strategies gpplying exiging rulesin
the pressure-filled environment of high-stakes, complex litigation, aswell as anticipate changesin the lav
that might eventually result in the gppellate reversd of an unfavorable judgment.

As one writer has explained:

Every task ordinarily performed in the representation of acrimina defendant is more
difficult and time-consuming when the defendant is facing execution. The responsibilities
thrust upon defense counsd in a capita case carry with them psychologica and
emotiona pressures unknown esewherein the law. In addition, defending a capital
caeisan intdlectualy rigorous enterprise, requiring commeand of the rules unique to
capitd litigation and congtant vigilance in keeping abreast of new developmentsin a
volatile and highly nuanced area of the law.>

Due to the extraordinary and irrevocable nature of the pendty, at every stage of the
proceedings counsd must make “ extraordinary efforts on behalf of the accused.”  As discussed infra
in the text accompanying notes 228-29, these efforts may need to include litigation or adminigtretive
advocacy outside the confines of the capitd caseitsdf (e.g., pursuit of information through a state open
records law, administrative proceedings to obtain or correct amilitary record, a collatera attack to
invaidate a predicate conviction,® litigetion of a systemic chalenge to the jury selection procedures of a

White, Effective Assistance of Counsel in Capital Cases: The Evolving Standard of Care, 1993
U. ILL. L. Rev. 323 (1993).

3

Douglas W. Vick, Poorhouse Justice: Underfunded Indigent Defense Services and
Arbitrary Death Sentences, 43 Burr. L. Rev. 329, 357-58 (1995) (footnote omitted).

4 See ABA STANDARDS FOR CRIMINAL JUsTICE: DEFENSE FUNCTION , Standard 4-1.2(c), in

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed.
1993).

> See, e.g., McClekey v. Zant, 499 U.S. 467, 526 (1991) (Marshall, J., dissenting) (involving
successor federal habeas corpus petition based on documents released as a result of new interpretation
of Georgia Open Records Act by Georgia Supreme Court).

6 For example, the defendant prevailed in Johnson v. Mississppi, 486 U.S. 578, 587 (1988)
(disallowing use of prior conviction used in aggravation) only after the same pro bono counse
successfully litigated People v. Johnson, 69 N.Y.2d 339, 342 (1987) (vacating that conviction). See
infra text accompanying note 21.



jurisdiction or district,” or to ajurisdiction’s clemency process) 2

Structure of the Guiddines

This Commentary provides a generd overview of the areasin which counsd must be
prepared to perform effectively and be given appropriate governmental support in doing so. These
aress are addressed more specificaly in subsequent Guiddines and commentaries. While thereis some
inevitable overlap, Guiddines 1.1-10.1 contain primarily principles and policies that should guide
juridictions in creating a system for the ddlivery of defense servicesin capital cases, and Guiddines
10.2-10.15.2 contain primarily performance standards defining the duties of counsdl handling those
Cases.

Representation at Trid

Trid atorneysin death pendty cases must be able to gpply sophigticated jury sdection
techniques, including rehabilitation of venire members who initidly state opposition to the deeth pendty
and demongration of bias on the part of progpective jurors who will autometicaly vote to impose the
death pendty if the defendant is convicted on the capital charge.® Counsd must be experienced in the
utilization of expert witnesses and evidence, such as psychiatric and forensic evidence, and must be able
to challenge zedoudly the prosecution’s evidence and experts through effective cross-examination. ™

An attorney representing the accused in a death pendty case must fully investigete the
relevant facts. Because counsd faces what are effectively two different trials — one regarding whether
the defendant is guilty of a capital crime, and the other concerning whether the defendant should be
sentenced to death™ — providing quality representation in capital cases requires counsd to undertake
correspondingly broad investigation and preparation. Investigation and planning for both phases must

! Cf. Amadeov. Zant, 486 U.S. 214, 219 (1988) (involving federa habeas corpus petitioner
who succeeded on jury discrimination claim where factua predicate was discovered in independent
litigation againg the county).

8

See infra text accompanying notes 63-64.

° Seeinfra Guiddine 10.10.2.

10 See infra text accompanying notes 88-97.

1 See Bullington v. Missouri, 451 U.S. 430, 438-446 (1981); Comm. on Civ. Rts., Ass n of the
Bar of the City of N.Y ., Legislative Modification of Federal Habeas Corpusin Capital Cases, 44
Rec. AssN oF THEBAROF CiTy oF N.Y. 848, 854 (1989) [hereinafter Legidative Modification]
(“[For alawyer], taking such a case means making a commitment to the full legd and factud evaduation
of two very different proceedings (guilt and sentencing) in circumstances where the client is likely to be
the subject of intense public hodtility, where the state has devoted maximum efforts to the prosecution,
and where one must endure the draining emotiona effects of one's persona responsibility for the
outcome.”)



begin immediately upon counsel’ s entry into the case, even before the prosecution has affirmatively
indicated that it will seek the death pendlty.™® Counsd must promptly obtain the investigative resources
necessary to prepare for both phases, including a minimum the assistance of a professona investigator
and amitigation specidist, aswell as al professiona expertise appropriate to the case.®
Comprehensive pretrid investigation is a necessary prerequisite to enable counsel to negotiate aplea
that will alow the defendant to serve allesser sentence,™ to persuade the prosecution to forego seeking
adeath sentence a trid, or to uncover facts that will make the client legaly indigible for the death
penaty.’ At the same time, counsd must conscioudly work to establish the specia rapport with the
client that will be necessary for a productive professond reationship over an extended period of
stress.'®

With respect to the guilt/innocence phase, defense counsel must independently
investigate the circumstances of the crime, rather than assuming the accuracy of whatever information
the client may initidly offer or the prosecutor may choose or be compelled to disclose. This obligation
includes not only finding, interviewing, and scrutinizing the backgrounds of potentia prasecution
witnesses, but aso searching for any other potentia witnesses who might chalenge the prosecution’s
verson of events. Further, notwithstanding the prosecution’s burden of proof on the capital charge,
defense counsel may need to investigate possible affirmative defenses — ranging from absolute defenses
to ligbility (e.g., sdf-defense or insanity) to partia defenses that might bar a death sentence (e.g., guilt of
alesser-included offense). In addition to investigating the aleged offense, counsd must aso thoroughly
investigate dl events surrounding the arrest, particularly if the prosecution intends to introduce evidence
obtained pursuant to aleged waivers by the defendant (e.g., inculpatory statements or items recovered
in searches of the accused’ s home).

12 Seeinfra text accompanying notes 159-63; see also Williamsv. Taylor, 529 U.S. 362, 395-
396 (2000) (notwithstanding fact that trid counsd “ competently handled the guilt phase of the trid,”
counsd’sfailure to begin to prepare for sentencing phase until aweek before trid fell below professiond
gandards, and counsd “did not fulfill their obligation to conduct a thorough investigetion of the
defendant’ s background”); id. at 415 (O’ Connor, J., concurring) (“counsd’sfailure to conduct the
requisite, diligernt investigation into his client’ s troubling background and unique persona circumstances’
amounted to ineffective assstance of counsd); ABA STANDARDS FOR CRIMINAL JUsTICE: Standard 4-
4.1(a), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuncTionN (3d ed. 1993) (“ Defense counsel should conduct a prompt investigation of the circumstances
of the case and explore dl avenues leading to facts relevant to the merits of the case and the pendty in
the event of conviction . . . The duty to investigate exists regardless of the accused' s admissons or
Satements to defense counsdl of facts congtituting guilt or the accused' s stated desire to plead guilty.”)

13

Seeinfra Guideline 10.4(C) and accompanying Commentary.

1 Seeinfra Guiddines 10.9.1-2

1 See, e.g., Atkinsv. Virginia, 122 S. Ct. 2242 (2002) (mental retardation).
16

Seeinfra Guideline 10.5 and accompanying Commentary.

6



Moreover, trid counsel must coordinate and integrate the presentation during the guilt
phase of the tria with the projected strategy for seeking a non-desth sentence at the penalty phase.'’

At that phase, defense counsal must both rebut the prosecution’s case in favor of the
desth pendlty and affirmatively present the best possible case in favor of a sentence other than death.*®

If the defendant has any prior crimind history, the prosecution can be expected to
attempt to offer it in support of a death sentence. Defense counsd accordingly must comprehensively
investigate — together with the defense invedtigator, a mitigation specidist, and other members of the
defense team — the defendant’ s behavior and the circumstances of the conviction.*® Only then can
counsdl protect the accused’ s Fourteenth Amendment right to deny or rebut factua alegations made by
the prosecution in support of a death sentence,” and the dient’s Eighth Amendment right not to be
sentenced to death based on prior convictions obtained in violation of his constitutional rights#

If uncharged prior misconduct is arguably admissible, defense counsd must assume that
the prosecution will atempt to introduce it, and accordingly must thoroughly investigate it as an integral

part of preparing for the penalty phase.?

Along with preparing to counter the prosecution’s case for the death penalty, defense
counsdl must develop an affirmative case for sparing the defendant’slife® A capital defendant has an
unqualified right to present any facet of his character, background, or record that might cdl for a
sentence less than death.®* This Eighth Amendment right to offer mitigating evidence “ does nothing to

o See infra Guiddine 10.10.1 and accompanying Commentary. See also Stephen B. Bright,
Developing Themes in Closing Argument and Elsewhere: Lessons from Capital Cases, LITIG.,
Fall 2000, at 40; Lyon, supra note 2, at 708-11; Mary Ann Taly, Integrating Theories for Capital
Trials: Developing the Theory of Life, THE CHAMPION, Nov. 1998, at 34.

18

Seeinfra Guideine 10.11 and accompanying Commentary.

19 Seeinfra text accompanying note 298.

20 See, e.g., Simmonsv. South Caroling, 512 U.S. 154, 160-61 (1994); Gardner v. Florida, 430
U.S. 349, 362 (1977).

2 See Johnson v. Mississippi, 486 U.S. 578, 587 (1988). Counsel’s obligation to prevent the
prosecution from using uncongtitutionally obtained prior convictions in support of a death sentence may
well require counsd to litigate collatera challenges to such prior convictionsin the jurisdictions or
Didtricts where those convictions were obtained. See, e.g., Lackawanna County Digt. Attorney v.
Coss, 532 U.S. 394, 402-04 (2001).

22

Seeinfra text accompanying notes 299-302.

23

See infra text accompanying notes 275-89.

24 See Eddings v. Oklahoma, 455 U.S. 104, 116 (1982); Lockett v. Ohio, 438 U.S. 586, 602-03
(1978) (plurdity opinion).



fulfill its purpose unlessiit is understood to presuppose that the defense lawyer will unearth, develop,
present and ingst on the consideration of those  compassionate or mitigating factors ssemming from the
diverse frailties of humankind. "% Nor will the presentation be persuasive unlessit (a) is consistent with
that made by the defense at the guilt phase and (b) links the client’s behavior to the evidence offered in
mitigation.?

Findly, trid counsd, like counsdl throughout the process, must raise every legd dam
that may ultimately prove meritorious, lest default doctrines later bar its assertion. “[T]he courts have
shown aremarkable lack of solicitude for prisoners — including ones executed as aresult — whose
attorneys through no fault of the prisoners were not sufficiently versed inthelaw . . . [to] consder the
possibility that aclam long rejected by loca, state, and federa courts might succeed in the future or ina
higher court.”*’

The Commentary to thefirg edition of this Guideline noted that “many indigent capita
defendants are not receiving the assstance of alawyer sufficiently skilled in practice to render quaity
assstance,” and supported the statement with numerous examples. The Situation is no better today.?®

25

LouisD. Bilionis & Richard A. Rosen, Lawyers, Arbitrariness, and the Eighth Amendment,
75 Tex. L. Rev. 1301, 1316-17 (1997) (quoting Woodson v. North Carolina, 428 U.S. 280, 304
(1976) (opinion of Stewart, Powell, & Stevens, 4J.)).

26

Seeinfra Guiddine 10.11 and accompanying Commentary.

21 JAMES S. LIEBMAN & RaNDY HERTZ, FEDERAL HABEAS CORPUS PRACTICE AND PROCEDURE

8§ 11.2(a), at 482 (4th ed. 2001). Thus, for example, within asingle week in the soring of 2002, the
Supreme Court rendered two mgjor rulings favorable to capital defendants. See Atkinsv. Virginia, 122
S. Ct. 2242, 2252 (2002) (holding that the Congtitution bars execution of mentaly retarded individuds);
Ring v. Arizona, 122 S. Ct. 2248, 2443 (2002) (applying Apprendi v. New Jersey, 530 U.S. 466
(2000) to capita cases). In both cases, the Court squarely overruled governing precedent. See Penry
v. Lynaugh, 492 U.S. 302, 340 (1989) (holding that the Congtitution does not bar the execution of
mentaly retarded individuas); Waton v. Arizona, 497 U.S. 639, 679 (1990) (upholding same statute
later invaidated in Ring against same challenge); Apprendi v. New Jersey, 530 U.S. 466, 497 (2000)
(stating that Walton remained good law). It would have been appropriate (and indeed, some Justices
might believe, required on pain of forfeiture) for capital counsd to assert these clams at every stagein
the proceedings, even though they were then plainly a odds with the governing law. Seeinfra
Guideline 10.8 and accompanying Commentary.

One current example is the potentid categorical uncondtitutiondity of the execution of juveniles.
Inlight of agrowing body of scientific evidence regarding the diminished culpability of juveniles, Eighth
Amendment considerations, and international laws and treaties forbidding the execution for crimes
committed while under the age of 18, four current Justices have suggested that the Court should
absolutely bar the execution of such offenders. See Inre Stanford, 123 S. Ct. 472 (2002). Counsel
would be remiss not to assert the claim, notwithstanding that the Court has previoudy regected it. See
Stanford v. Kentucky, 492 U.S. 361 (1989). A smilar example is discussed infra at note 350.

28 See generally James S. Liebman, The Overproduction of Death, 100 CoLum. L. Rev. 2030,
8



Indeed, problems with the qudity of defense representation in death penalty cases have been so
profound and pervasive that several Supreme Court Justices have openly expressed concern. Justice
Ginsherg told a public audience that she had “yet to see a death case among the dozens coming to the
Supreme Court on eve- of-execution stay applications in which the defendant was well represented at
trid” and that “ people who are well represented at tria do not get the desth pendty.”* Similarly,
Justice O’ Connor expressed concern that the system “may well be alowing some innocent defendants
to be executed” and suggested that “[p]erhaps it’ s time to look a minimum standards for appointed
counsel in desth cases and adequiate compensation for appointed counsal when they are used.” As
Justice Breyer has said, “the inadequacy of representation in capital case’ is“afact that aggravates the
other failings’ of the deeth pendlty system asawhole™

In the past, post-conviction review has often been relied upon to identify and correct
untrustworthy verdicts® However, legd changesin the habeas corpus regime,* combined with the

2102-08 (2000); Spec. Comm. on Capitd Representation & Comm. on Civ. Rts,, Ass n of the Bar of
the City of N.Y ., The Crisisin Capital Representation, 51 Rec. oF Ass'N oF THE BAR OF CITY OF
N.Y. 169, 185-87 (1996) [hereinafter Crisisin Capital Representation]; Stephen B. Bright, Counsel
for the Poor: The Death Sentence Not for the Worst Crime but for the Worst Lawyer, 103 YALE
L.J. 1835 (1994); Jeffrey L. Kirchmeier, Drink, Drugs, and Drowsiness. The Congtitutional Right
to Effective Assistance of Counsel and the Stickland Prejudice Requirement, 75 Nes. L. Rev. 425,
427-33 (1996); Note, The Eighth Amendment and I neffective Assistance of Counsel in Capital
Trials, 107 HARv. L. Rev. 1923 (1994). See also infra at note 153.

2 Anne Gearan, Supreme Court Justice Supports Death Penalty Moratorium, ASSOCIATED

Press, Apr. 9, 2001.

%0 Crysta Nix Hines, Lack of Lawyers Hinders Appeals in Capital Cases, N.Y. TimEs, July 5,
2001, at Al.

3 See Ring v. Arizona, 122 S. Ct. 2428, 2448 (2002) (Breyer, J., concurring). The “failings’ to
which Justice Breyer refers are many of the same ones that led the ABA to call for amoratorium on the
impogtion of the desth pendty. See ABA, Report Accompanying Recommendation 107, *3 (Feb. 3,
1997) (“Today, administration of the desth pendlty, far from being fair and consstent, isinstead a
haphazard maze of unfair practiceswith no internal consstency.”).

32 See ErRICc M. FREEDMAN, HABEAS CORPUS. RETHINKING THE GREAT WRIT OF LIBERTY 147-

48 (2001) (listing numerous modern examples of injusticesin capita cases redressed on federd habeas
corpus); LIEBMAN & HERTZ, supra note 27, 8 11.2(c) (same).

3 In 1996, Congress enacted the Anti- Terrorism and Effective Death Pendty Act (the AEDPA),
which imposed substantia restrictions on the availability of federal habeas corpus for state prisoners.
The AEDPA edtablished drict deadlines for the filing of afedera habeas petition, limits on the scope of
review of state court decisons, restrictions on the availability of evidentiary hearings to develop factsin
support of congtitutiona claims, and placed stringent congtraints on federa courts' consideration of
additiond gpplications for review by the petitioner. See generally 28 U.S.C. § 2244-2264. Thereis
sgnificant cause for concern that these provisons may “greatly diminish the reliability of the capita

9



Congress defunding of post-conviction defender organizations (PCDOS) in 1995, make it lesslikely
that such traditiona “fall-safes” will continue to operate properly in the future. Under the standards set
out by the Supreme Court for reviewing daims of ineffective assistance of counsdl,*® even sarioudly
deficient performance al too rardly leads to reversd.®*® Hence, jurisdictions that continue to impose the
death pendty must commit the substantial resources necessary to ensure effective representation at the
trid stage®  In mandating the provision of high quality legdl representation at the trial level of acapitd

system’ s review process and of the capital verdicts that the system produces.” James S. Liebman, An
“ Effective Death Penalty” ? AEDPA and Error Detection in Capital Cases, 67 Brook. L. Rev.
411, 427 (2001). See also ABA Pand Discussion, Dead Man Walking Without Due Process? A
Discussion of the Anti-Terrorism and Effective Death Penalty Act of 1996, 23N.Y.U. Rev. L. &
Soc. CHANGE 163, 166-75 (1997); Marshdl J. Hartman & Jeanette Nyden, Habeas Corpus And The
New Federalism After The Anti-Terrorism And Effective Death Penalty Act of 1996, 30 J.
MARSHALL L. Rev. 337, 387 (1997); Larry W. Yackle, A Primer on the New Habeas Corpus
Statute, 44 Burr. L. Rev. 381, 386-93 (1996). One reason for this concern isthat portions of the
legidation seemed to reduce the levd of scrutiny thet the federd courts could give to State capital
convictions. See 28 U.S.C. § 2254 (d), (€) (providing that writ may not be granted unless state
proceedings resulted in adecison that was “contrary to or involved an unreasonable application of
clearly established Federd law,” or “was based on an unreasonable determination of the facts’).

3 See Crisisin Capital Representation, supra note 28, at 200-05 (presenting State-by- state
anaysis of impact of defunding of PCDOs); Roscoe C. Howard, Jr., The Defunding of the Post
Conviction Defense Organizations as a Denial of the Right to Counsel, 98 W. VA. L. Rev. 863
(1996) (emphasizing the important role that the former PCDOs played in assuring fairness in habeas
corpus review of capita convictions); see also Ronald J. Tabak, Capital Punishment: Is There Any
Habeas Left in This Corpus?, 27 Loy. U. CHi. L.J. 523, 540-43 (1996).

® See Strickland v. Washington, 466 U.S. 668 (1984).

% See McFarland v. Scott, 512 U.S. 1256, 1259 (1994) (Blackmun, J., dissenting from denial of
certiorari) (“Ten years ater the articulation of [the Strickland] standard, practical experience
edtablishes that the Strickland test, in gpplication, has failed to protect a defendant’ sright to be
represented by something more than *a person who happensto be alawyer.””) (quoting Strickland v.
Washington, 466 U.S. 668, 685 (1984)); Adele Bernhard, Take Courage: What the Courts Can Do
to Improve the Delivery of Criminal Defense Services, 63 U. PiTT. L. Rev. 293, 346 (2002) (“[A]ll
who have serioudy considered the subject agree that Strickland has not worked either to prevent
miscarriages of judtice or to improve attorney performance.”); William S. Geimer, A Decade of
Strickland’s Tin Horn: Doctrinal and Practical Undermining of the Right to Counsel, 4 Wm. &
MARY BiLL Rts. J. 91, 94 (1995) (“Strickland has been roundly and properly criticized for fostering
tolerance of abysmd lawyering’); Legidative Modification, supra note 11, at 862 n.28 (criticizing “the
strong presumptions of attorney effectiveness mandated by Strickland” as gpplied to capita cases:.
“Whatever benefits counter-factua presumptions may have in other areas of the law, they are certainly
out of place when a human life hangs in the balance.”).

3 See, e.g., REPORT OF THE GOVERNOR’S COMMISSION ON CAPITAL PUNISHMENT 177, 179

(Apr. 2002), available at http:/Amww.doc.gtate.il.us/'ccp/reports'commission-report (recommending
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case, this Guiddine recognizes the smple truth that any other course has weighty costs—to be paid in
money and delay if cases arereversed a later stages or in injustice if they are not.

Post-conviction Review

Ensuring high qudity legdl representation in capitd trials, however, does not diminish the
need for equally effective representation on apped, in sate and federal post-conviction proceedings,
and in gpplications for executive clemency. Because each of those proceedings has a unique role to
play in the capital process, because both legd and sociad norms commonly evolve over the course of a
case, and because of “the generd tendency of evidence of innocence to emerge only a ardatively late
stage in capital proceedings,”® jurisdictions that retain capital punishment must provide representation in
accordance with the standards of these Guiddines*“at al stages of the case.” (Subsection B) Post-
judgment proceedings demand a high degree of technica proficiency, and the skills essentid to effective
representation differ in sgnificant ways from those necessary to success et trid. In addition, degth
penalty cases at the post-conviction stage may be subject to rulesthat provide lesstime for preparation
then is avalable in noncapital cases® Substantive pleadings may have to be prepared simultaneoudy
with, or even be ddayed for, pleadings to stay the client’s execution.*® For post-judgment review to
succeed as a safeguard againgt injustice, courts must appoint appropriately trained and experienced
lavyers.

A. Representation on Direct Appeal

that the lllinois legidature “sgnificantly improve the resources available to the crimind justice sygem in
order to permit the meaningful implementation of reformsin capital cases,” including the full funding of
the defense, which * should significantly improve the quality of defense representation of capita
defendants’).

38

Eric M. Freedman, Innocence, Federalism and the Capital Jury: Two Legidative
Proposals for Evaluating Post-trial Evidence of Innocence in Death Penalty Cases, 18 N.Y.U.
Rev. L. & Soc. CHANGE 315, 316 (1991).

% Under the AEDPA, “special habeas corpus procedures’ may apply to federal habeas corpus
petitionsin capital casesif agtate’ s post-conviction procedures satisfy certain prerequisites. See 28
U.S.C. §2263. Thus, the deadlinefor filing of afederd habeas corpus petition by capitd prisonersin
qudifying “opt-in” statesis 180 days, id., in contrast to the one-year limitations period that would
otherwise apply. 28 U.S.C. § 2244(d)(1). In addition, the AEDPA’s*“opt-in" procedures accelerate
the time for review of the case by the district court and the court of gppedls, 28 U.S.C. §
2266(b)(1)(A), (c)(1)(A), and restrict a capitd habeas corpus petitioner’ s ability to amend a petition
after the state filesits response. 28 U.S.C. § 2266(b)(3)(B). See also Michad Mdlo & Donna Duffy,
Suspending Justice: The Unconstitutionality of the Proposed Sx-Month Time Limit on the Filing
of Habeas Corpus Petitions by State Death Row Inmates, 18 N.Y.U. Rev. L. & Soc. CHANGE
451, 487-92 (1991) (discussng why asix-month limit does not provide an attorney with adequate time

to prepare a habeas petition properly).

40

See infra text accompanying notes 331-36.
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The Constitution guarantees effective assistance of counsd on an apped as of right.**
The “guiding hand of counsd” must lead the condemned dlient through direct review. Appdlate counsd
must be intimately familiar with technical rules of issue preservation and presentation, aswell asthe
ubgtantive State, federd, and internationa law governing desth pendty cases, including issueswhich are
“percolating” in the lower courts but have not yet been authoritatively resolved by the Supreme Court.*
Counsel must aso be capable of making complex strategic decisions that maximize the dlient’s chances
of ultimate successin the event that the direct apped is resolved unfavorably.®

B. Collateral Review Proceedings

Habesas corpus and other procedures for seeking collatera relief are especidly
important in capital cases* Quality representation in both state and federa court is essentid if
erroneous convictions are to be corrected.”

1. State Collatera Review Proceedings

Counsd’s obligations in state collateral review proceedings are demanding.* Counsel

4 See Evittsv. Lucey, 469 U.S. 387, 395-96 (1985).

42 See Smithv. Murray, 477 U.S. 527, 536- 37 (1986) (holding that appellate counsd inaVirginia
capital case had waived alega issue by not raising it at an earlier stage of gpped; the novelty of the
issue in Virginiawas no excuse because it had been raised, though unsuccessfully, in an intermediate
appellate court of another date).

43

Seeinfra Guiddine 10.15.1 and accompanying Commentary.

44 See McFarland v. Scott, 512 U.S. 849, 855 (1994) (“[Q]uality legal representation is
necessary in capital habeas corpus proceedings in light of “the seriousness of the possible pendty and .
.. the unique and complex nature of the litigation.””) (citation omitted); LIEBMAN & HERTZ, supra note
27,826.

45 A recent comprehensive study finds that of every 100 death sentences imposed, 47 are
reversed a the state level, on direct apped or collaterd review. An additional 21 are overturned on
federal habeas corpus. See JAMESS. LIEBMAN, ET AL., A BROKEN SYSTEM : ERROR RATESIN
CAPITAL CASES, 1973-1995, pt. I, app. A, at 5-6 (2000). These gtatistics indicate the importance of
providing qualified counse for both state and federa proceedings.

46 Some states provide attorneys at public expense to death- sentenced prisoners seeking Sate

post-conviction relief, but others do not. See Andrew Hammel, Diabolical Federalism: A Functional

Critique and Proposed Reconstruction of Death Penalty Federal Habeas, 39 Am. CriM. L. Rev.

1, 83-99 (2002) (providing state-by-date list); Jennifer N. Ide, The Case of Exzavious Lee Gibson:

A Georgia Court’s (Constitutional) Denial of a Federal Right, 47 Emory L.J. 1079, 1099-1110

(1998); Clive A. Stafford Smith & Remy Voisn Starns, Folly By Fiat: Pretending that Death Row

Inmates Can Represent Themselves in Sate Capital Postconviction Proceedings, 45 Loy. L. Rev.
12



must be prepared to thoroughly reinvestigate the entire case to ensure that the client was neither actudly
innocent nor convicted or sentenced to degth in violation of ether state or federal law. This meansthat
counsd must obtain and read the entire record of thetrid, including dl transcripts and motions, as well
as proceedings (such as bench conferences) that may have been recorded but not transcribed. 1n many
cases, the record is voluminous, often amounting to many thousands of pages. Counsd must dso
ingpect the evidence and obtain the files of trial and gppellate counsd, again scrutinizing them for whet is
missing aswell aswhét is present.

Liketrid counsd, counsel handling sete collaterd proceedings must undertake a
thorough investigation into the facts surrounding al phases of the case. It is counsd’ s obligation to make
an independent examination of dl of the available evidence — both that which the jury heard and that
which it did not — to determine whether the decison maker at trid made afully informed resolution of
the issues of both guilt and punishment.

Since the reingtatement of the death pendty in 1977, there have been more than 100
known wrongful convictionsin capital casesin the United States.”” Asfurther described infrainthe
text accompanying notes 196- 200, these resulted from avariety of causes, including the testimony of
unreliable jalhouse informants,*® the use of dubious or fraudulent forensic scientific methods,*

55, 56 (1999). Moreover, even in those states that nomindly do provide counsd for collaterd review,
chronic underfunding, lack of sandards, and a dearth of qudified lawyerswilling to accept appointment
have resulted in a disturbingly large number of instances in which atorneys have failed to provide ther
clients meaningful assgance. See, e.g., TEX. DEFENDER SERV., A STATE OF DENIAL: TEXAS JUSTICE
AND THE DEATH PENALTY, ch. 7 (2002), available at http:/mww.texasdefender.org/study/study.html
(reporting that areview of 103 post-conviction petitions filed by court-appointed counsdl in Texas degth
penalty cases between 1995 and 2000 indicated that 25 percent of the petitions were 15 pages long or
less, and that counsdl offered no evidence outside the tria record in 40 percent of the cases reviewed).

4 See DEATH PENALTY INFORMATION CENTER: Innocence and the Death Penalty, available

at http:/Amwww.deathpendtyinfor.org/innoc.html (last visited December 18, 2002) (dating that there are
102 people that have been wrongly convicted of capital crimes). See generally Jm DWYERET AL.,
AcTUAL INNOCENCE: FVE DAYSTO EXECUTION AND OTHER DISPATCHES FROM THE WRONGFULLY
ConvicTeD (2000); C. RONALD HUFF ET AL., CONVICTED BUT INNOCENT 63-82 (1996); NAT'L
INST. OF JusTiCcE, CONVICTED BY JURIES, EXONERATED BY SCIENCE: CASE STUDIESIN THE USE OF
DNA EvIDENCE TO EsTABLISH INNOCENCE AFTER TRIAL (1996); Hugo Adam Bedau & Michad L.
Radelet, Miscarriages of Justice in Potentially Capital Cases, 40 StaN. L. Rev. 21, 56-64 (1987)
(discussing causes of error in the judicia process).

8 See Dodd v. State, 993 P.2d 778 (Okla. Crim. App. 2000) (citing "ingdious rliability
problems’ as basis for imposing mgor procedurd redtrictions on use of jailhouse informants);
CONSTITUTION PROJECT, MANDATORY JUSTICE: EGHTEEN REFORMS TO THE DEATH PENALTY, at 52
(2001) (A “category of evidence that has a particularly high chance of being an outright lie, exaggerated,
or otherwise erroneous is the testimony of jailhouse informants. Their confinement provides evidence of
their questionable character, motivates them to lie in order to improve the conditions of their
confinement or even secure their release, and often affords access to information that can be used to
manufacture credible testimony.”). See, e.g., Mark Curriden, No Honor Among Thieves, 75 A.B.A.
13



prosecutoria misconduct, and incompetence of defense counsd at trid. Because state collatera
proceedings may present the last opportunity to present new evidence to chalenge the conviction, it is
imperative that counsel conduct a searching inquiry to assess whether any mistake may have been made.

Reinvedtigation of the case will require counsd to interview mog, if not dl, of the critica
witnesses for the prosecution and investigate their backgrounds. Counsd must determine if the
witness s testimony bears scrutiny or whether motives for fabrication or bias were |eft uncovered at the
timeof trid. Counsd must also assess dl of the non+testimonia evidence and consder such issues as
whether forensic testing must now be performed, either because some technology, such as DNA, was
unavailable at the time of trial or because trid counsd failed to ensure that necessary testing took
place.®

Counsd must conduct asmilarly comprehensive reevauation of the punishment phase
to verify or undermine the accuracy of al evidence presented by the prosecution, and to determine
whether the decisionmaker was properly informed of dl relevant evidence® able to give appropriate
weight to that evidence,>® and provided with a clear and legally accurate set of ingtructions for
communicating its condlusion.®®

J. 52 (1989) (describing case of Ledie White, an inmate at the Los Angeles County jail, who
demonstrated to authorities and reporters how he concocted false confessions).

49 See generally Brief of Amici Curiae Five Innocent Former Death Row Inmates & Centurion
Minigtries, Schlup v. Delo, 513 U.S. 298 (1995) (No. 93-7901) (reviewing generaly unscrupulous
practices by investigators and prosecutors that can lead to fase convictions); Paul Duggan, Oklahoma
Reviews 3,000 Convictions, WasH. Post, May 9, 2001, at A2 (discussng Oklahoma review of
3,000 convictions based on work of Joyce Gilchrist, an Oklahoma City police chemist, who went far
beyond what was scientificaly knowable in conducting forensic investigations of locd crime); Davidson
Goldin, Fifth Trooper Pleads Guilty in Scandal, N.Y. TimMEs, Apr. 8, 1995, at A29 (describing
scandd inwhich New Y ork state troopers trandferred fingerprints of potentia suspects to crime scenes
to enhance their cases); Mark Hansen, Out of the Blue, 82 A.B.A. J. 50 (1996) (describing dentist,
widely discredited by his peers, who claimed to be able to match bite marks to the teeth that made
them); Adam Liptak, 2 Sates to Review Lab Work of Expert Who Erred on ID, N.Y. TimES, Dec.
19, 2002, at A24 (Montana and Washington reviewing over 100 cases based on questionable forensic
testimony of Arnold Mdnikoff); infra note 198.

%0 See, e.g., Eric M. Freedman, Earl Washington's Ordeal, 29 HorsTRA L. Rev. 1089, 1098-
99 (2001) (pro bono counsel on state post-conviction discovered exculpatory semen stain evidence,
which “having been appropriately turned over by the government, lay ungppreciated in the files of
former defense counsd™).

o See Williamsv. Taylor, 529 U.S. 362, 370-71 (2000) (granting habess corpus relief to
petitioner whose trid counsd failed to find and present mitigating evidence).

52

Seeinfra Guiddine 10.10.2 and accompanying Commentary.

%3 For examples of death sentences overturned for failure to comply with this requirement, see
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2. Federa Habeas Corpus

In addition to requiring counsdl to undertake al the tasks just described in Section B(1),
federd collateral proceedings present another set of obstacles — onesthat highlight the importance of
qudity representation. From 1973 to 1995, capita habeas corpus petitioners obtained relief at many
times the rate of non-capital ones™ and they should continue to do so in the future. But federal habeas
corpus actions are governed by acomplex set of procedural rules® Counsd must master these
thoroughly.®® Moreover, restrictions on the availability of federal habess rdief for State prisoners
imposed by the AEDPA will continue to raise numerous novel legd issues

C. Executive Clemency

Executive clemency plays a particularly important role in deeth pendty cases, asit
“provides the [government] with afind, ddliberative opportunity to reassess thisirrevocable
punishment.”’ Because post-judgment proceedings have traditionally provided very limited opportunity
for review of questions of guilt or innocence, clemency is“the historic remedy for preventing

Penry v. Johnson, 532 U.S. 782 (2001), McKoy v. North Carolina, 494 U.S. 433 (1990), and Millsv.
Maryland, 486 U.S. 367 (1988).

> See James S. Liebman, et d., Capital Attrition: Error Ratesin Capital Cases, 1973-1995,
78 Tex. L. Rev. 1839, 1849 (2000) (federa habeas relief was granted in 40 percent of 599 cases
between 1973 and 1995 in which the judgment remained intact after direct gpped and date post-
conviction review). Cf. Eric M. Freedman, Federal Habeas Corpusin Capital Cases, in

AMERICA’ SEXPERIMENT WITH CAPITAL PUNISHMENT: REFLECTIONS ON THE PAST, PRESENT AND
FUTURE OF THE ULTIMATE PENAL SANCTION 417, 427 (James Acker et al., eds. 1998) (“By the most
generous estimates, the rate in non-capital cases does not exceed 7%, and, if the appropriate statistical
methodology is gpplied, the actua number islessthan 1%0.”).

% See, e.g., Edwardsv. Carpenter, 529 U.S. 446 (2000) (limits on asserting ineffective assistance
of counsdl as*“cause’ for procedura default); Schiup v. Delo, 513 U.S. 298 (1995) (“fundamental
miscarriage of justice” exception to procedura default rule); Teague v. Lane, 489 U.S. 288 (1989)
(non-retroactivity of “new rules’ of condtitutional procedure); Wainwright v. Sykes, 433 U.S. 72

(1977) (limiting review of congtitutional claims due to procedura default). Indeed, on the webste of the
New York Times, its Supreme Court reporter, Linda Greenhouse, has described the Court’ s habeas
jurisprudence as “ so complex as to be amost theological” (posted July 6, 2001).

% See Legislative Modification, supra note 11, at 854 (“ The post-conviction handling of capital
casesisalegd specidty requiring mastery of an intricate body of fast-changing substantive and
procedura law.”)

> Danid T. Kobil, Due Process in Death Penalty Commutations: Life, Liberty, and the

Pursuit of Clemency, 27 U. RicH. L. Rev. 201, 214 (1993). Seeinfra Guiddine 10.15.2 and
accompanying Commentary.
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miscarriages of justice where judicia process has been exhausted.”® As the Supreme Court has
recognized, “history is replete with examples of wrongfully convicted persons who have been pardoned
in the wake of after-discovered evidence establishing their innocence.” Recent advances in the use of
DNA technologies, combined with restrictions on the availability of post-conviction review, have
elevated the important role that clemency has played as the “fail-safe’ of the crimind justice system,®
and increased the demands on counsd.®® Moreover, wholly apart from questions of guilt or innocence,
executive clemency has been granted in death pendty cases for abroad range of humanitarian
reasons.”? Recognizing these considerations, the Supreme Court has begun to apply due process
protection to clemency proceedings®® Thus, in addition to assembling the most persuasive possble
record for the decisonmaker, counsd must carefully examine the possihility of pressing legd clams
assarting the right to a fuller and fairer process.®

The Imperative of a Sysemic Approach

Generd statements of expectations about what lawyers should do will not themsdves
ensure high qudity legd representation. Indeed, Guiddines confined to such statements would be ones
“that pater with usin adouble sense, that keep the word of promise to our ear, and break it to our
hope.”® Attorney error is often the result of systemic problems, not individua deficiency. ®© The
provison of counsd for indigent capita defendants is too frequently made through ad hoc gppointment,

%8 Herrerav. Collins, 506 U.S. 390, 411-12 (1993).
% |d. at 415.

%0 See Kathleen M . Ridolfi, Not Just an Act of Mercy: The Demise of Post-Conviction Relief
and a Rightful Claimto Clemency, 24 N.Y.U. Rev. L. & Soc. CHANGE 43, 68-77 (1998).

o1 See, e.g., Freedman, supra note 50, at 1100-03 (describing detailed oral and written
presentations made to two Governors of Virginiaby a six-lawyer teamto secure DNA testing for death
row inmate Earl Washington that resulted in his exoneration).

62 See Michedl L. Raddlet & Barbara A. Zsembik, Executive Clemency in Post-Furman Cases,
27 U. RicH. L. Rev. 289, 297-99 (1993) (identifying 29 cases between 1972 and 1993 in which
death- sentenced inmates had their desth sentences commuted to terms of life imprisonment through
executive clemency procedures).

63 See Ohio Adult Parole Auth. v. Woodard, 523 U.S. 272 (1998); see also Ford v.
Wainwright, 477 U.S. 399 (1986) (invaidating Florida procedure for determining whether inmate was
mentally competent to be executed).

o4 See, e.g., Wilson v. United States Didt. Ct., 161 F.3d 1185 (9th Cir. 1998) (affirming District
Court order directing new clemency proceeding on basisthat prior one had violated due process).

& WILLIAM SHAKESPEARE, MACBETH act 5, sc. 8.
o See Goodpaster, supra note 2, at 356.
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asysem inimicdl to effective representation.®” Although defender offices generally have the experience
and dedication to provide high qudity legd representation in capita cases, they are commonly
overworked and inadequately funded. And private counsd often discover too late that they have taken
on atask for which they are unquaified® or lack sufficient resources. The Guiddines that follow,
therefore, not only detall the dements of qudity representation, but mandate the systematic provision of
resources to ensure that such representation is achieved in fact, whether counsd isindividualy assgned,
employed by a defender office, or privately retained with or without compensation.®

Concluson

Unlesslegd representation at each stage of a capita case reflects current standards of
practice, there is an unacceptable “risk that the death penalty will beimposed in spite of factors which
may call for aless severe pendty.”™®  Accordingly, any jurisdiction wishing to impose a desth sentence
must a minimum provide representation that comports with these Guiddines.™

67

Seeinfra Guiddine 2.1(C) and accompanying Commentary.

%8 See, e.g., Washington v. Murray, 952 F.2d 1472 (4th Cir. 1991) (failure of retained counsd to
gopreciate excul patory sgnificance of scientific evidence produced by prosecution). See generally
Cuyler v. Sullivan, 446 U.S. 335, 344 (1980) (guarantee of Sixth Amendment applies equally whether
counsd isretained or gppointed).

69

Seeinfra Guiddines 4.1 and 9.1 and accompanying Commentary.

0 L ockett v. Ohio, 438 U.S. 586, 605 (1978).

71

Cf. Legidative Modification, supra note 11, at 848 (“[F]or so long as the death pendty
continues to exigt in this country, capita inmates are entitled to procedures — including onesfor the
provision of competent counsd — that result in the full and fair review of their convictions and sentences.

Corredivey, any state which chooses to impose death sentences must accept the obligation of
providing mechanisms for assuring that those sentences are legally and factudly correct a the time of
thelr execution.”).
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GUIDELINE 2.1 —ADOPTION AND IMPLEMENTATION OF A PLAN TO PROVIDE
HIGH QUALITY LEGAL REPRESENTATION IN DEATH PENALTY CASES

A. Each jurisdiction should adopt and implement a plan formalizing the means by which
high quality legal representation in death penalty casesisto be provided in accordance
with these Guidelines (the “ L egal Representation Plan”).

B. The Legal Representation Plan should set forth how thejurisdiction will conform to
each of these Guidelines.

C. All elements of the L egal Representation Plan should be structured to ensurethat
counsdl defending death penalty cases are able to do so free from political influence
and under conditionsthat enable them to provide zealous advocacy in accordance with
professional standards.

History of Guideline

The obligation to creating aforma “Lega Representation Plan” for provision of
representation in death penalty cases was contained in Guideline 3.1 of the origind edition. Subsection
B isnew and is designed to make it easer for jurisdictions to determine the necessary contents of a
Pan. Subsection Cisdrawn from severd sections of the origina edition.
Related Standards

ABA CRIMINAL JUSTICE STANDARDS, ProOVIDING DEFENSE SERVICES Standard 5-1.2
(3d ed. 1992) (“Systemsfor legal representation”).

ABA CRIMINAL JUSTICE STANDARDS. PROVIDING DEFENSE SERVICES Standard 5-1.3
(3d ed. 1992) (“Professiona independence”).

ABA CRIMINAL JUSTICE STANDARDS, ProVIDING DEFENSE SERVICES Standard 5-1.4
(3d ed. 1992) (* Supporting services’).

ABA CRIMINAL JUSTICE STANDARDS. PROVIDING DEFENSE SERVICES Standard 5-1.5
(3d ed. 1992) (“Training and professiona development”).

ABA CRIMINAL JUSTICE STANDARDS, ProVIDING DEFENSE SERVICES Standard 5-1.6
(3d ed. 1992) (“Funding”).

NAT'L ADVISORY COMM'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.9 (1973) ("Performance of Public Defender Function™).

NAT'L LEGAL AID AND DEFENDER ASSN, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 2.10 (1976) ("The Defender Commisson”).
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NAT'L LEGAL AID AND DEFENDER ASSN, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 2.11 (1976) ("Functions of the Defender Commission”).

NAT'L LEGAL AID AND DEFENDER ASSN, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 2.4 (1976) (“date leve organization with centraized adminigtration”).

NAT'L LEGAL AID AND DEFENDER ASSN, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED CouNsEeL Sy sTems Standard 3.1 (1989) (* Establishment of a Legal Representation Plan™).

ABA STANDARDSFOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard
5-4.1 (3d ed. 1992) (“Chief Defender and Staff”).

NAT'L LEGAL AID AND DEFENDER ASSN, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES Standard 2.18 (1976) (Administration of Defense System Funds”).

NAT'L LEGAL AID AND DEFENDER ASSN, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 2.2 (1989) (“Independence from Judiciary and Funding
Source’).

NAT'L LEGAL AID AND DEFENDER ASSN, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES Standard 11-1 (1984)
(“Policy Board").

NAT'L LEGAL AID AND DEFENDER ASSN, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES Standard 11-2 (1984)
(“Members’).

NAT'L CONF. OF COMMISSIONERS ON UNIFORM STATE LAWS, Modd Public Defender
Act, Section 10 (1970) (“ Office of Defender Generd”).

NAT’L ADVISORY COMM’N ON CRIMINAL JUSTICE STANDSARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.8 (1973) (“ Sdlection of Public Defenders’).

NAT'L LEGAL AID AND DEFENDER ASS' N, THE 10 PRINCIPLES OF A PuBLIC DEFENSE
DEeLIVERY SysTeEM, Principle 1 (2000) (“The public defense function, including the selection, funding
and payment of defense counsd, isindependent”).

Commentary

Each jurisdiction should take effective measures to formalize the process by which high
quality legal representation will be provided in capita cases. This may be done by statute, court order,
regulation or otherwise. The critical dement isthat the plan be judicidly enforceable againgt the
jurisdiction.” Experience shows, however, thet aplan is most likely to succeed if it is embodied in a

2 See, e.g., Spading v. Dugger, 526 So. 2d 71, 72 (Fla. 1988) (holding that under statute
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datute. That route maximizes judicia neutrdity in passing on dams of non-compliance, and tends to
result in greater trangparency and access to public funds than do the other options.

The Legal Representation Plan should provide standards and procedures that apply to
capital caseson ajurisdictionrwide bass. Nationa professona groups concerned with crimina justice
issues have for decades advocated that defender services be organized on a statewide basis.”
Specificdly, the ABA Crimind Justice Standards endorse statewide organization “ as the best means for
service provision.””*  Jurisdiction-wide organization and funding can best amdliorate local disparitiesin
resources and quality of representation, and insulate the adminigtration of defense services from loca
political pressures.””

Thislast itemis, of course, of critical concern. “It is essentid that both full-time
defenders and assigned counsdl be fully independent, free to act on behdf of their clients as dictated by
their best professiond judgment. A system that does not guarantee the integrity of the professiona

cregting office for pogt-conviction capita representation, “each defendant . . . is entitled, as a Satutory
right, to effective lega representation,” and may enforce that right in post-conviction proceedings).

3 See, eg., NAT'L LEGAL AID & DEFENDER ASS'N, NATIONAL STuDY COMMISSION ON

DerFeNSE SERVICES, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN THE UNITED STATES FINAL REPORT
(1976) (cdling for a statewide organization with a centraized adminidtration to “ensure uniformity and
equality of lega representation and supporting services and to guarantee professiond independence for
individua defenders’); Nat'l Conf. of Comm'rs on Unif. State Laws, Prefatory Note to UNIFORM
LAw ComMIssIONER’ SMODEL PusLIc DEFENDER ACT, in HANDBOOK OF THE NATIONAL
CoNFERENCE OF COMMISSIONERS ON UNIFORM STATE LAwsS 267-268 (1970) (approving
recommendation of Nationa Defenders Conference that every state etablish a statewide public
defender system “to assure better coordination and consistency of approach throughout the State,
[provide] better consultation with the several branches of state government, [...] reduce the
adminigrative burden on court personnel and provide more efficient and more experienced defense
counsd servicesto needy persons accused of crime’); TASk FORCE ON THE ADMIN. OF JUSTICE,
PRESIDENT'SCOMM’N ON LAW ENFORCEMENT & ADMIN. OF JUSTICE, TASK FORCE REPORT: THE
CouRTs 52-53 (1967) (recommending that “each State should finance assigned counsdl and defender
systems on aregular and statewide basis’).

7 ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES, Standard 5-1.2(C)

and cmt. (3d ed. 1992, black letter approved 1990, commentary completed 1992).

> Mississippi, for example, has recently moved from a county-based to a state-based system for

the provision of capital defense services. See Julie Goodman, Inmates on Death Row Given Last
Hope, CLARION-LEDGER (Jackson, Miss.), May 13, 2002, at B1 (discussing post-conviction defense
office); Emily Wagdter, Capital Defense Job Filled; State Office to Provide Lawyers for Indigent,
SUN HERALD (Biloxi, Miss)), July 7, 2001, a A2 (discussng trid defense office).  Similarly, Cdifornia
has adopted statewide qualifications for appointed tria counsd in capita cases effective January 1,
2003. SeeCd. Rulesof Ct., R. 4.117.
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relation is fundamentally deficient in that it fails to provide counsd who have the same freedom of action
as the lawyer whom the person with sufficient means can afford to retain.””

Therefore, as Guiddine 2.1(C) mandates, any acceptable Legal Representation Plan
must assure that individud lawyers are not subject to forma or informa sanctions (e.g., through the
denid of future appointments, reductions in fee awards, or withholding of promotionsin ingtitutional
offices) for engaging in effective representation.”” The same principle applies to the overal architecture
of the system. Thus, for example, the head of a public defender office must be subject to judiciad
supervison only in the same manner and to the same extent as alawyer in private practice — and not be
subject to inditutiona arrangements that might enable his or her re-appointment to be blocked by judges
irked at the zed ous advocacy conducted by his or her office.

Moreover, the system must be structured so asto assure that each client receives
defense services “in accordance with professona standards.” For example, it is predictable that there
will be conflicts of interest among various actorsin the crimind justice system (e.g. co-defendants, co-
operating witnesses), who may play different rolesin different cases, and the plan must provide a
mechanism to assure conflict-free representation.

76 ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-1.3

cmt. (3d ed. 1992). See also, NAT'L LEGAL AiD AND DEFENDER ASS'N, THE 10 PRINCIPLESOF A
PuBLIc DereNnse DELIVERY SysTem, Principle 1 (2000) (“The public defense function, including the
sdlection, funding, and payment of defense counsd, isindependent.”) (“The public defense function
should be independent from politica influence and subject to judicid supervison only in the same
manner and to the same extent as retained counsdl. To safeguard independence and to promote
efficiency and quality of services, anon-partisan board should oversee defender, assigned counsdl, or
contract systems. Removing oversight from the judiciary ensures judicia independence from undue
political pressures and is an important means of furthering the independence of public defense. The
sdection of the chief defender and staff should be made on the basis of merit, and recruitment of
atorneys should involve specid efforts aimed at achieving diversty in atorney staff.”). Adopted by the
American Bar Association, February 2002.

7 Cf. Retarding Due Process, St. PETERSBURG TIMES, Apr. 22, 2002, at A10 (editorial
criticizing Florida legidation permanently barring any appointed capital defense attorney seeking
compensation in excess of fee schedule from another gppointment).

8 Thus, for instance, athough it may not violate the Sixth Amendment for defense counsd to have
previoudy represented the victim, see Mickensv. Taylor, 122 S, Ct. 1237 (2002), it certainly violates
ethicad norms, see Brief of Legd Ethicists and the Stein Center for Law and Ethicsas Amici Curiaein
Support of Petitioner, Mickensv. Taylor, 122 S. Ct. 1237 (2002) (No. 00-9285) and would not be
permitted by any acceptable plan for capitd representation. Cf. Ex parte McCormick, 645 SW.2d
801 (Tex. Crim. App. 1983) (en banc) (reversing two capita convictions because same counsel
represented both co-defendants).
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GUIDELINE 3.1 —DESIGNATION OF A RESPONSI BLE AGENCY

A.

The Legal Representation Plan should designate one or mor e agenciesto be
responsible, in accordance with the standar ds provided in these Guidelinesfor:

1 ensuring that each capital defendant in the jurisdiction receives high quality
legal representation, and

2. performing all the dutieslisted in Subsection E

(the " Responsible Agency”).

B.

The Responsible Agency should be independent of the judiciary and it, and not the
judiciary or elected officials, should select lawyersfor specific cases.

The Responsible Agency for each stage of the proceeding in a particular case should
be one of the following:

Defender Organization

1 A “defender organization,” that is, either:

a. ajuridiction-wide capital trial office, relying on staff attorneys,
member s of the private bar, or both to provide representation in death
penalty cases, or

b. ajuridiction-wide capital appellate and/or post-conviction defender
office, relying on staff attorneys, members of the private bar, or both to
provide representation in death penalty cases; or

I ndependent Authority

2. An “Independent Authority,” that is, an entity run by defense attor neyswith
demonstrated knowledge and expertisein capital representation.

Conflict of Interest:

1 In any circumstance in which the performance by a defender organization of a
duty listed in Subsection E would result in a conflict of interest, therelevant
duty should be performed by the Independent Authority. Thejurisdiction
should implement an effectual system to identify and resolve such conflicts.

2. When the I ndependent Authority isthe Responsible Agency, attorneyswho
hold formal rolesin the Independent Authority should be indligible to represent
defendantsin capital cases within the jurisdiction during their term of service.
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E. The Responsible Agency should, in accordance with the provisions of these Guidelines,
perform thefollowing duties:

1 recruit and certify attorneys as qualified to be appointed to represent
defendantsin death penalty cases,

2. draft and periodically publish rosters of certified attorneys,

3. draft and periodically publish certification standards and procedur es by which
attorneys are certified and assigned to particular cases,

4, assign the attor neys who will represent the defendant at each stage of every
case, except to the extent that the defendant has private attor neys;

5. monitor the performance of all attorneys providing representation in capital
proceedings,

6. periodically review therogter of qualified attor neys and withdraw certification
from any attorney who failsto provide high quality legal representation
consistent with these Guidelines;

7. conduct, sponsor, or approve specialized training programsfor attorneys
representing defendantsin death penalty cases; and

8. investigate and maintain recor ds concer ning complaints about the performance
of attorneys providing representation in death penalty cases and take
appropriate corrective action without delay.

History of Guideline

The obligation of the Legd Representation Plan to designate a“Responsible Agency”
for the gppointment of counsd in death penalty cases was contained in Guideline 3.1 of the first edition.
Subsection B makesiit clear that the Responsible Agency should be an independent entity, and that
lawyer selection should not be performed by the judiciary or eected officids. Subsection C isnhew and
describes the acceptable kinds of Responsible Agencies. Subsection D is new and specifiesthe
obligations of the Responsible Agency in the event of aconflict of interest. Lagtly, part of subsection E
isnew and detalls the other duties of the Responsible Agency, including the duty to ensure that qudified
attorneys are available to represent defendants in death pendty cases, the duty to promptly investigate
complaints about the performance of attorneys, and the duty to take corrective action without delay.

Related Standards

ABA CRIMINAL JUSTICE STANDARDS. PROVIDING DEFENSE SERVICES Standard 5-1.2
(3d ed. 1992) (“Systemsfor legal representation”).
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ABA CRIMINAL JUSTICE STANDARDS: PROVIDING DEFENSE SERVICES Standard 5-1.3
(3d ed. 1992) (“Professiona independence”).

ABA CRIMINAL JUSTICE STANDARDS, PROVIDING DEFENSE SERVICES Standard 5-4.1
(3d ed. 1992) (“Chief Defender and Staff”).

NAT'L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.8 (1973) (“ Sdlection of Public Defenders’).

NAT'L coNF. oF CoMMISSIONERS ON UNIFORM STATE Laws, Modd Public Defender
Act Section 10 (1970) (“ Office of Defender Generd”).

NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guiddine 2.10 (1976) (“The Defender Commission”).

NAT L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guiddine 2.11 (1976) (“Functions of the Defender Commission”).

NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEM SIN
THE UNITED STATES, Guiddine 2.12 (1976) (“Quadlifications of the Defender Director and Conditions
of Employment”).

NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guideline 2.13 (1976) (“The Governing Body For Assigned Counsd Programs’).

NAT'L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Standard 2.18 (1976) (“*Adminigtration of Defense System Funds’).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 2.2 (1989) (“Independence from Judiciary and Funding
Source’).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Systems Standard 3.1 (1989) (“ Establishment of Legal Representation Plan”).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED CouNseL SysTems Standard 3.2.1 (1989) (* Crestion of Board”).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 3.2.2 (1989) (“Functions of Board”).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinell-1 (1984)

(“Purposes Policy Board”).
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NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinell-2 (1984)
(“Members’).

NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinell-3 (1984)
(“Duties’).

Commentary

Asindicated in Guiddine 2.1(C) and the accompanying Commentary, the Legd
Representation Plan must ensure that the capita defense function remains free from politica influence.
One important mechanism for accomplishing this god is granting the authority for training, assgning, and
monitoring capital defense lawyers to one or more entities independent of the judiciary and wholly
devoted to fogtering high quality legd defense representation.

This Guideline, based on accumulated experience, contemplates two structures that
juridictions might employ.

1 In the firgt structure, the jurisdiction has crested (a) a jurisdiction-wide capita
trid organization, relying on saff atorneys, and, optiondly, members of the private bar, and/or (b) a
jurisdiction-wide capital appellate and/or post-conviction defender organization, relying on steff
atorneys, and, optionally, members of the private bar. (Collectively, “ defender organizations’).”

In this Sructure, the defender organizations may both provide representation and
perform al the functions listed in Subsection E as gppropriate to their portion of the system, with one
key exception. No defender organization may perform any function that would involve it in a conflict of
interest, e.g., monitoring the performance of one of its Saff lawyers or a private lawyer it has selected,
investigating or disposing of acomplaint againgt such alawyer pursuant to Guiddine 7.1, or making the
gppointment of counse in a Stuation in which there exists a professond conflict. Thus, for example, if
two defendants with antagonistic defenses were charged with a capital crime, the agency could assign
itsdf to defend one of them but could play no role in the assignment of counse to the other. Similarly, a
defender organization could not monitor the quality of its own performance (Subsection E (5)).

79

For example, in 1995, New Y ork enacted a comprehendgive legidative plan for a“capita
defender office” (CDO) to provide representation and legal assistance in capita cases. NY. Jub. LAw
8 35-b(3) (McKinney 2001). The CDO is authorized to represent capital defendants and dso to
advise and ass st other gppointed counsd in such cases. The office assgts in determining qualification
standards and presenting training programs for attorneys seeking to become certified to accept
gppointments. Other states have smilar programs for providing representation in post-conviction
proceedings. See, e.g., CAL. Gov' T CoDE § 68661 (West Supp. 2002) (creating California Habeas
Corpus Resource Center, which is authorized to provide representation and serve as aresource in state
and federa post-conviction proceedings).

25



Accordingly, this structure also contemplates the existence of an “Independent
Authority,” which will & minimum ded with conflicts such as these.

2. In the second structure, an “Independent Authority,” an entity run by defense
attorneys with demongtrated knowledge and expertise in the representation of persons facing the
possible imposition or execution of a deeth sentence, performs dl the functions listed in Subsection E
but does not itself provide representation.

While serving the organization in aformd role, whether paid or unpaid (e.g., officers,
directors, staff members), attorneys should not be digible for gppointment to desth pendty cases. The
ideaisthat atorneys should not be appointed by an entity in whose operations they are playing a
materid role. Thus, this provision does not extend to persons who are smply providing occasiond
advice to the entity.

The agency performing the function in the particular case, whether a defender
organization or the Independent Authority, is referred to as “the Responsible Agency.”

The Responsible Agency must assess the qudifications of attorneys who wish to
represent capital defendants, conducting a meaningful review of each request for inclusion on the roster
of quaified counsd in light of the criterialisted in Guideine 5.1. In order to make informed decisions on
igibility, the Responsible Agency should have sufficient flexibility to gather as much rdevant information
as possible to secure afair picture of the gpplicant’s ability and experience. The Responsible Agency
should utilize whatever sources of informetion it deems gppropriate, including in-court observations,
writing samples, and information-gathering from the applicant, from judges before whom the applicant
has appeared, and from attorneys, supervisors, and former clients who are familiar with the applicant’s
professond abilities. The performance standards established pursuant to Guidelines 10.1 et seq. should
aso be used to evduate the prior performance in capita cases of attorneys seeking to establish digibility
for renewa placement on the roster of qualified counsd.

In as3gning attorneys to capital cases, the overriding consderation must way's be to
provide high quaity legd representation to the person facing a possible desth sentence. Adherenceto a
“drict rotation” system for assigning counsd in the interest of fairness to attorneys should never take
precedence over the interests of the capital defendant in receiving the best possible representation.
Rather, in making assgnments of counsel to a particular capitd case, the Responsible Agency should
give careful condgderation to counsd’ s qudifications, skills, and experience; any aspects of the case that
make assgnment of alawyer with specific quaifications or skills necessary or particularly gppropriate
(e.g., counsd’s ability to speek the client’ s native language); and the relative onerousness of prospective
lawyers exidting casdloads. It isaso appropriate to give consderation to maintaining continuity of
counsel where the defendant has previoudy been represented by aqualified lawyer at an earlier stage of
the proceedings, provided that (a) counsd is also deemed qualified to represent the client at the
subsequent stage of the proceedings and (b) counsdl’ s representation of the client at successve stages
of the proceedings does not present a conflict of interest.® Given the extraordinary demands and

80 Of course, any applicable statutory provisions, e.g., 28 U.S.C. § 2261(d), must also be
observed.
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pressures placed on counsdl in a capital case,™ the Responsible Agency should ensure that at least two
highly qudified counsd represent the defendant at every stage of the proceedingsin the case. This may
require the authority to provide resources, in the form of additional counsd or otherwise™ to private
counsd.®

The remaining dements of this Guiddine reflect the longstanding view of the ABA that
“jurisdictions that have the death pendty should establish and fund organizations to recruit, select, train,
monitor, support, and asss attorneysinvolved at al stages of capitd litigation and, if necessary, to
participate in the tria of such cases”® Severd of these functions are described in greater detail in
subsequent Guiddines® The common theme, however, is that the provision of consistently high quality
legal representation requires that the duties given to the Responsible Agency by this Guiddine be
performed by an entity with the authority and resources to discharge them vigoroudly.

81

See supra Guiddine 1.1 and accompanying Commentary.

82

See infra Guideine 4.1 and accompanying Commentary.

83

Specificdly, the Responsible Agency should in every capitd case determine whether retained or
pro bono counsd meets the qudification standards set forth in Guiddine 5.1 infra and, if not, provide
as many additiona qualified atorneys as are gppropriate under the circumstances of the case. In
accordance with Guiddine 4.1(B), the Responsble Agency must dso assure that counsel have the

necessary support services.

8 ABA Crimind Justice Section, Report to the House of Delegates (Feb. 1990), reprinted in
Toward a More Just and Effective System of Review in Sate Death Penalty Cases, 40 Am. U. L.
Rev. 1, 9 (1990).

85

See, e.g., infra Guiddine 7.1 (removal of attorneys from rogter); Guiddine 8.1 (training
programs).
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GUIDELINE 4.1 —THE DEFENSE TEAM AND SUPPORTING SERVICES

A. The Legal Representation Plan should provide for assembly of a defense team that will
provide high quality legal representation.

1 The defense team should consist of no fewer than two attor neys qualified in
accordance with Guiddine 5.1, an investigator, and a mitigation specialist.

2. The defense team should contain at least one member qualified by training and
experience to screenindividualsfor the presence of mental or psychological
disordersor impair ments.

B. The Legal Representation Plan should provide for counsel to receive the assistance of
all expert, investigative, and other ancillary professional servicesreasonably
necessary or appropriateto provide high quality legal representation at every stage of
the proceedings. The Plan should specifically ensure provision of such servicesto
private attor neys whose clients are financially unable to afford them.

1 Counsd should have the right to have such services provided by persons
independent of the gover nment.

2. Counsd should have theright to protect the confidentiality of communications
with the persons providing such servicesto the same extent as would counsel
paying such personsfrom private funds.

History of Guideline

This Guiddineis based on Guideline 8.1 of the origina edition. In keeping the team
approach described in the Commentary, Subsection A has been added to provide for the assembly of a
“defenseteam.” Thefirg sentence of Subsection B is based on the origina version of the Guiddine and
has been revised to emphasize that the purpose of providing adequate support servicesisto further the
overdl god of providing “high qudity legd representation,” not merdly “an adequate defense” The
second sentence is taken from Standard 5-1.4 of the ABA Standards for Crimina Justice: Providing
Defense Services. Subsections B (1) and B (2) are new and reflect the decision to include private
attorneysin these Guidelines.

Related Standards

ABA CRIMINAL JusTICE MENTAL HEALTH STANDARDS Standard 7-1.1 (“ Roles of
menta hedlth and mentd retardation professonasin the criminal process’), in ABA STANDARDS FOR
CRIMINAL JUsTICE: PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed. 1993).

ABA CRIMINAL JusTICE MENTAL HEALTH STANDARDS Standard 7-1.1 (“ Roles of

Menta Hedlth and Mental Retardation Professonals in the Criminal Process’).
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ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
1.4 (3d ed. 1992) (“ Supporting services’).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION Standard 3-2.4
(“Specid Assgants, Investigative Resources, Experts’), in ABA STANDARDS FOR CRIMINAL JUSTICE:
PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-4.1 (“Duty
to Invedtigate’), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuncTion (3d ed. 1993).

NAT'L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.15 (1973) (“Providing Assigned Counsdl”).

NAT'L ADVISORY COMM’N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.14 (1973) (“ Supporting Personnel and Facilities’).

NAT'L CoNF. oF CoMMISSIONERS ON UNIFORM STATE LAws, Modd Public Defender
Act, Section 2 (1970) (“Rights to Representation, Services, and Facilities’).

NAT'L CoNF. oF CoMmMISSIONERS ON UNIFORM STATE Laws, Modd Public Defender
Act, Section 12 (1970) (“Personnd and Facilities’).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR DEFENSE SERVICES, Guiddine|11-8 (1984) (“ Support
Staff and Forensic Experts’).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR DEFENSE SERVICES, Guiddinel11-9 (1984)
(“Invedtigators’).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR DEFENSE SERVICES, Guiddinell1-10 (1984)
(“Compensation”).

NAT'L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES 83.4 (1976) (“Nonpersonnd Needsin Defender Offices’).

NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES 83.1 (1976) (“Assigned Counsel Fees and Supporting Services’).

NAT'L LEGAL AID & DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED CouNseL Sy sTems Standard 4.6 (1989) (“ Support Services’).

Commentary
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Introduction

In acapital case reaffirming that fundamenta fairness entitles indigent defendants to the
“basic tools of an adequate defense,” the United States Supreme Court stated:

We recognized long ago that mere access to the courthouse doors does not by itself
assure a proper functioning of the adversary process, and that acrimind trid is
fundamentally unfair if the [prosecution] proceeds againgt an indigent defendant without
making certain that he has access to the raw materiasintegra to the building of an
effective defense.®®

It is critically important, therefore, that each jurisdiction authorize sufficient funds to
enable counsd in capital casesto conduct a thorough investigation for trid, sentencing, apped, post-
conviction and clemency, and to procure and effectively present the necessary expert witnesses and
documentary evidence®

The Team Approach to Capita Defense

Nationa standards on defense services have consstently recognized that qudity
representation cannot be rendered unless assigned counsdl have access to adequate supporting services,
including, “ expert withesses cgpable of testifying at trid and at other proceedings, personnd skilled in
socid work and related disciplinesto provide assistance at pretrid release hearings and at sentencing,
and trained investigators to interview witnesses and to assemble demondtrative evidence.”®

This need is particularly acute in death pendty cases. The prosecution commits vast
resources to its effort to prove the defendant guilty of capita murder. The defense must both subject
the prosecution’ s evidence to searching scrutiny and build an affirmative case of its own.®® Yet
investigating a homicide is uniquely complex and often involves evidence of many different types.
Andyzing and interpreting such evidence isimpossible without consulting experts — whether
pathologists, serologists, microanaysts, DNA analysts, ballistics specidists, trandators, or others™®

8 Akev. Oklahoma, 470 U.S. 68, 77 (1985).

87 See ABA CRIMINAL JUSTICE STANDARDS: PROVIDING DEFENSE SERVICES Standard 5-1.4 cmt.

(3d ed. 1992).
&8 Id.

8 See Subcommittee on Federal Death Penalty Cases Commiittee on Defender Services, Judicia
Conference of the United States, Federal Death Penalty Cases. Recommendations Concerning the
Cost and Quality of Defense Representation at 24 (1998) [hereinafter Federal Death Penalty
Cases] (discussing federa desth pendty cases), available at

http:/Mmww.uscourts.gov/dpenal ty/1COV ER.htm (reporting that “both the prosecution and the defense
rely more extensvely on expertsin death pendty cases’ than in other crimind cases).

% See e.g., Alec Wilkinson, A Night at the Beat House, THE NEW YORKER, Feb. 13, 1995, at
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In particular, mental health experts are essentid to defending capital cases.
Neurologica and psychiatric impairment, combined with a history of physica and sexud abuse, are
common among persons convicted of violent offenses®  Evidence concerning the defendant’ s mental
datusis relevant to numerous issues that arise at various junctures during the proceedings, including
competency to stand trid, sanity at the time of the offense, capacity to intend or premeditate deeth,
ability to comprehend Miranda warnings, and competency to waive conditutiond rights. The
Congtitution forbids the execution of persons with mental retardation,® making this a necessary area of
inquiry in every case. Further, the defendant’ s psychologica and socid history and his emotiona and
mental hedlth are often of vita importance to the jury’ s decision at the punishment phase® Creating a
competent and reliable menta hedth evauation consistent with prevailing sandards of practiceisatime-
consuming and expensive process.* Counsel must compile extensive historical data, aswell as
obtaining a thorough physical and neurologica examination. Diagnogtic studies, neuropsychologicd
testing, appropriate brain scans, blood tests or genetic studies, and consultation with additiona mental
hedlth specidists may aso be necessary.*

Counsel’s own observations of the dlient’'s mental status, while necessary,* can hardly
be expected to be sufficient to detect the array of conditions (e.g., post-traumatic stress disorder, fetdl
acohol syndrome, pesticide poisoning, lead poisoning, schizophrenia, mentd retardation) that could be
of critical importance. Accordingly, Subsection A (2) mandates that at least one member of the defense
team (whether one of the four individuas congtituting the smallest dlowable team or an additiond team
member) be a person qudified by experience and training to screen for menta or psychologica
disorders or defects and recommend such further investigation of the subject as may seem appropriate.

Although menta hedth issues are so ubiquitousin capita defense representation that the

68 (discussing how counsdl used an expert to show that victim was not killed in the prosecuting
jurisdiction but dragged to the crime scene after her deeth; client eventually exonerated and rel eased).

o See, e.g., Crag Haney, The Social Context of Capital Murder: Social Histories and the
Logic of Mitigation, 35 SANTA CLARA L. Rev. 547 (1995); Dorothy O. Lewis et d., Psychiatric,
neurological, and psychoeducational characteristics of 15 Death Row inmates in the United
Sates, 143:7 Am. J. PsYCHIATRY 838-45 (1986).

9 See Atkinsv. Virginia, 122 S. Ct. 2242 (2002).

9 See Goodpaster, supra note 2, at 323-24.

94 See John H. Blume, Mental Health Issuesin Criminal Cases: The Elements of a Competent

and Reliable Mental Health Examination, THE ADVOCATE, Aug. 1995, available at
http:/Mmww.dpa.state ky.us/rwhed er/blume/blume.htm.

% See Douglas S. Liebert & David V. Foster, The Mental Health Evaluation in Capital Cases:
Sandards of Practice, 15:4 AM. J. FORENSIC PSYCHIATRY 43-64 (1994).

% See infra Guiddines 10.5 and 10.15.1(E)(2) and accompanying Commentary.
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provision of resourcesin that area should be routine, it bears emphasis that every stuation will aso have
its own unique needs. The demands of each case — and each stage of the same case — will differ.
Jurisdictions must therefore congtrue this Guideline broadly, kegping in mind the superior opportunity of
defense counsd to determine what assstance is needed to provide high quality legal representation
under the particular circumstances a hand and counsdl’ s need to explore the potentia of a variety of
possible theories. For example, it might well be gppropriate for counsd to retain an expert familiar with
the cultural context by which the defendant was shaped, or a professional researcher to track down
elusve archiva records. While resources are not unlimited, of course, jurisdictions should dso be
mindful that sufficient funding early in a case may well result in significant savingsto the sysem asa
whole®

Effective Asssance of Experts

Subsections B (1) and B (2) are aimed at insuring that the fact of public funding does
not diminish the quality of the assstance that counsd is able to obtain from experts. Thus, unless
counse agrees otherwise, the defendant is entitled to experts independent of the government; the
jurisdiction may not meet its obligations by relegating him to the state menta hospita or the Sate crime
laboratory.® Similarly, doctrines of privilege, work product, and the like should protect the
communications between counsel and the experts just as they would if the experts were being paid with
private funds. Procedures for the auditing of public funds should be structured so asto preserve this
confidentidity.

The Core Defense Team

In addition to employing the particular nonlega resources that high quality legd
representation requires in each individua case, the standard of practice demands that counsdl have
certain specific forms of assstance in every case. This Guideline accordingly requires that those
resources be provided.”

o For example, in light of the congtitutional prohibition on the execution of the mentally retarded,
see Atkinsv. Virginia, 122 S. Ct. 2242 (2002), significant resources spent at the pretrid phasein
investigating and presenting the defendant’ s retardation status will be amply repaid in future cost savings
since the mogt likely outcomes are () the case is taken off the capitd track entirely, very possibly by
agreement with the prosecution or (b) theissue is decided againgt the defendant, thus minimizing the
likdihood of it being raised later. Similarly, it isnot only expensive, but dso extremely unjust for
exculpatory evidence about which trial counsdl should have learned from an expert to lie undiscovered
until post-conviction proceedings many years later — years during which an innocent person is
incarcerated. See Freedman, supra note 50, at 1094-95, 1098-99.

% Of course, non-lawyer professonds on the saff of defender organizations are, even if on the

public payrall, “independent of the government” for this purpose.

9 This Guideline contempl ates that defense counsel will be primarily responsible for selection of

the remaining members of the defense team. (Guideline 104 infra discusses in greater detail the
division of this responshility among the atorneys on the team.) The Responsible Agency should,
however, be prepared to provide assstance in finding quaified individuasto fill theseroles.
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A. The Investigator

The assistance of an investigator who has received specidized training is indispensable
to discovering and developing the facts that must be unearthed et trid or in post-conviction proceedings.
Although some investigative tasks, such as assessing the credibility of key trid witnesses, appropriatdy

lie within the domain of counsd, the prevailing nationa standard of practice forbids counse from
shouldering primary responsibility for the investigation. Counsdl lacks the specid expertise required to
accomplish the high qudlity investigation to which a capitd defendant is entitled and Smply has too many
other dutiesto discharge in preparing the case. Moreover, the defense may need to call the person who
conducted the interview as atrid witness'® Asaresult, an investigator should be part of the defense
team at stage of a capita proceeding.

B. The Mitigation Specidist

A mitigation specidist is dso an indispensable member of the defense team throughout
al capital proceedings. Mitigation specidists possess clinica and informationgethering skills and
training that most lawyers smply do not have™™ They have the time and the ability to dicit sensitive,
embarrassing and often humiliating evidence (e.g., family sexua abuse) that the defendant may have
never disclosed. They have the clinical skills to recognize such things as congenital, mental or
neurologica conditions, to understand how these conditions may have affected the defendant’ s
development and behavior, and to identify the most appropriate experts to examine the defendant or
testify on his behdf.

Perhaps mogt criticaly, having a qudified mitigation specidist assgned to every capitd
case as an integral part of the defense team insures that the presentation to be made at the pendty phase
isintegrated into the overadl preparation of the case rather than being hurriedly thrown together by
defense counsd till in shock at the guilty verdict.!® The mitigation speciaist compiles a comprehensive
and wdll-documented psycho-socid higtory of the client based on an exhaugtive investigation; andyzes
the sgnificance of the information in terms of impact on devel opment, including effect on persondity and
behavior; finds mitigating themesin the dient’ s life higtory; identifies the need for expert assstance;
assgtsin locating appropriate experts; provides socia history information to experts to enable them to
conduct competent and reliable evauations; and works with the defense team and experts to develop a

100

Seeinfra Guideline 10.7 and accompanying Commentary.

101 See Dwight H. Sullivan et d., Raising the Bar: Mitigation Specialistsin Military Capital
Litigation, 12 Civ. Rrs. L.J. 199, 206-11 (2002).

102

See Vivian Berger, The Chiropractor as Brain Surgeon: Defense Lawyering in Capital
Cases, 18 N.Y.U. Rev Law & Soc. Change 245, 250 (1990/1991) (Many attorneys make no
preparations whatsoever for the sentencing phase; because they believe that alawyer should try to win
rather than plan to lose, they “are devastated when the client is convicted and afterward just throw in the
towd”); Seeinfra Guideline 10.10.1 and accompanying Commentary; text accompanying notes 271-
74.
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comprehensive and cohesive case in mitigation.*®

The mitigation specidig often plays an important role aswel in maintaining close
contact with the client and his family while the case is pending. The rapport developed in this process
can be the key to persuading a client to accept a pleato a sentence less than death.***

For dl of these reasons the use of mitigation speciaists has become “part of the exigting
‘standard of car€” in capitd cases, ensuring “high quaity investigation and preparation of the penaty
phase.” %

Counsdl Not Compensated by Public Funds

Findly, in the rdaively rare case in which a cagpitd defendant retains counsd,
jurisdictions must ensure that the defendant has access to necessary investigative and expert services if
the defendant cannot afford them. “Inability to afford counsd necessarily means that a defendant is
unable to afford essentid supporting services, such asinvestigative assstance and expert witnesses. The
converse does not follow, however. Just because a defendart is able to afford retained counsel does
not mean that sufficient finances are available for essentia services. . . .. Supporting services [should]
be made available to the clients of retained counsd who are unable to afford the required assistance.”*®

Of course, the same observations apply where counsdl is serving pro bono or, dthough originaly
retained, has Smply run out of money.

103 See Russdll Stetler, Why Capital Cases Require Mitigation Specialists, Indigent Defense
(NLADA Jduly/Aug. 1999); TexAas DEFeENDER SERVICE CAPITAL TRIAL PROJECT, DEATH PENALTY
MITIGATION MANUAL FOR TRIAL ATTORNEY'S ch. 2 (2001) (“The Mitigation Speciaist and the Team
Approach”) [hereinafter TExAS DEATH PENALTY MITIGATION MANUAL].

104 See infra text accompanying note 178.

105 See Federal Death Penalty Cases, supra note 89, at 24. Numerous death pendlty
jurisdictions routindy authorize the payment of funds for mitigation experts pursuant to Seate Satute,
court rule, case law or defense motion, e.g., South Caroling, S.C. Code Ann. 8§ 16-3-26(c) and State
v. Bailey, 424 SE.2d 503, 507 (S.C.1992) (“In today’s capitd trid, the defendant is entitled to
produce mitigation evidence concerning his childhood and family background in mitigation of his crimind
conduct, so that the jury may impose life imprisonment as an dternative to the deeth sentence. In
preparing this evidence, the attorney must employ investigators in the course of thoroughly researching
the defendant’ s entire life.”); Tennessee, Tenn. Code. Ann. 8 40-14-207(b) and Tenn. S. Ct. R. 13, §
5; lllinais, 725 11l. Comp. Stat. 124/10 (West 2002); Washington; Kentucky, Ky. Rev. Stat. Ann. 8
31.31.110; New Y ork; Colorado, New Jersey; and Georgia, Ga. Code Ann. 8 17-12-90 et seg. In
federal capita trids, mitigation experts are routinely appointed and compensated under 21 U.S.C. §
848(a).
106 ABA CRIMINAL JUSTICE STANDARDS: PROVIDING DEFENSE SERVICES Standard 5-1.4 cmt. (3d
ed. 1992). Seealso Edward C. Monahan & James J. Clark, Funds for Resources for Indigent
Defendants Represented by Retained Counsel, CHAMPION, Dec. 1996, at 16.
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GUIDELINE 5.1 -QUALIFICATIONS OF DEFENSE COUNSEL

A.

The Responsible Agency should develop and publish qualification standardsfor
defense counsdl in capital cases. These standards should be construed and applied in
such away asto further the overriding goal of providing each client with high quality
legal representation.

In formulating qualification standards, the Responsible Agency should insure:

1 That every attorney representing a capital defendant has:

a.

b.

C.

obtained a license or permission to practicein the jurisdiction;

demonstrated a commitment to providing zealous advocacy and high
quality legal representation in the defense of capital cases; and

satisfied the training requirements set forth in Guideline 8.1.

2. That the pool of defense attorneys asa wholeis such that each capital
defendant within thejurisdiction receives high quality legal representation.
Accordingly, the qualification standards should insure that the pool includes
sufficient numbers of attor neys who have demonstrated:

a.

substantial knowledge and under standing of the relevant state, federal
and international law, both procedural and substantive, gover ning capital
cases,

skill in the management and conduct of complex negotiations and
litigation;

skill in legal research, analysis, and the drafting of litigation documents,
skill in oral advocacy;

skill in the use of expert witnesses and familiarity with common ar eas of
forensic investigation, including finger prints, ballistics, forensic

pathology, and DNA evidence;

skill in the investigation, preparation, and presentation of evidence
bearing upon mental status,

kill in theinvestigation, preparation, and presentation of mitigating
evidence; and

skill in the elements of trial advocacy, such asjury selection, cross-
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examination of witnesses, and opening and closing statements.
History of Guideline

This Guiddine has been subgtantidly reorganized for this edition. Inthe origind edition,
it emphasized quantitative measures of attorney experience — such as years of litigation experience and
number of jury trids— asthe bass for quaifying counsel to undertake representation in death pendty
cases. Inthisrevised edition, the inquiry focuses on counsel’ s ability to provide high qudity lega
representation.

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard
5-2.2 (3d ed. 1992) (“Eligibility to Serve’).

NAT'L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.15 (1973) (“Providing Assigned Counsdl”).

NAT'L LEGAL AID & DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION, Guideline 1.2 (1997) (“Education, Training, and Experience of Defense
Counsd”).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddine 1.3 (1984)
(“Duties’).

NAT'L LEGAL AID & DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 2.9 (1989) (* Standards for Performance of Counsd™).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADM INISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.1(b) (1989) (* Establishment and General Operation of
Assigned Counsdl Roster™).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL SysTems Standard 4.1.1 (1989) (“Qualifications of Attorneys’).

NAT'L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guiddine 2.15 (1976) (* Establishing the Assigned Counsd Pand”).

Commentary

Under Guideline 3.1, it isthe duty of the Responsible Agency to provide capita
defendants with attorneys who will give them high qudity lega representation. This Guiddine amplifies
that duty. It is designed to be outcome-focused and to leave the Responsible Agency maximum
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flexibility. The Guiddine sets forth the necessary qudlifications for dl attorneys (Subsection B (1)), and
aso requires that “the pool of defense attorneys as awhole is such that each capitd defendant within the
jurisdiction receives high qudity legal representation.” (Subsection B (2)). The qudification sandards
st by the Responsible Agency must be such as to bring about this result.

Thisfunctiona gpproach is new to this edition.

As described in the Commentary to Guideline 1.1, the abilities that death pendty
defense counsel must possess in order to provide high quality legd representation differ from those
required in any other area of law. Accordingly, quantitative measures of experience are not a sufficient
basis to determine an atorney’ s qudifications for thetask. An attorney with substantia prior experience
in the representation of death penalty cases, but whose past performance does not represent the level of
proficiency or commitment necessary for the adequate representation of aclient in a capita case, should
not be placed on the appointment roster.’”’

There are a s attorneys who do not possess substantial prior experience yet who will
provide high quality legal representation in desth penalty cases!® Such attorneys may have specialized
training and experience in the fidld (e.g., aslaw professors), may previoudy have been prosecutors, or
may have had substantial experience in civil practice’® These atorneys should receive appointments if
the Responsble Agency is satisfied that the client will be provided with high qudity legal representation
by the defense team as awhole.

In order to make maximum use of the available resources in the legd community overal,
the Responsible Agency needs to devise qudification standards that build upon the contribution thet
each lawyer can make to the defense team, while ensuring that the team is of such a size and aggregete
level of experience asto be able to function effectively.

107 See Bright, supra note 28, at 1871 n.209 (“ Standards for the appointment of counsd, which
are defined in terms of number of yearsin practice and number of trias, do very little to improve the
quaity of representation since many of the worst lawyers are those who have long taken crimind
gppointments and would meet the qudifications’).

108 Because, asthe second sentence of Subsection A emphasizes, the overriding god isto provide

high quality legd representation to the client in the individua case, it may aso be gppropriate for the
gppointing authority to certify an attorney for alimited purpose, e.g., to represent aparticular client with
whom he or she has a specia relationship.

109 Superior post-conviction death penalty defense representation has often been provided by
members of the private bar who did not have prior experience in the field but who did have a
commitment to excellence. See, e.g., Kelly Choi, Against All Odds, THE AMERICAN LAWYER, Dec.
2000, at 98; Death-Row Rescue by Minnesota Life-Saving Lawyers, STAR TRIBUNE, Jan. 5, 2001,
at 18A.
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GUIDELINE 6.1 —WORKLOAD

The Responsible Agency should implement effectual mechanismsto ensur e that the workload
of attor neysrepresenting defendantsin death penalty casesis maintained at a level that
enables counsd to provide each client with high quality legal representation in accordance
with these Guidelines.

History of Guideline

The origind edition of this Guiddine stated that “ attorneys accepting gppointments
pursuant to these Guiddines. . . should not accept appointment” if their workload would interfere with
the provison of “quality representation or lead to the breach of professona obligations”

Although that admonition has been retained in Guideine 10.3, this Guiddine, which in
accordance with Guiddine 1.1 gppliesto al defense counsd (not just gppointed members of the private
bar), has been added to make clear that it is the responsibility of the jurisdiction cresting the system to
edtablish mechanisms for controlling attorney workloads.

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard
5-5.3 (3d ed. 1992) (“Workload”).

ABA STANDARDS FOR CRIMINAL JusTiCE: DereNse FUNCTIONS Standard 4-1.3
(“Delays, Punctudity; Workload”) in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION
FuncTioN AND Derense FuncTion (3d ed. 1993).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 5.1 (1976) (Establishing Maximum Pending Workload Levesfor
Individua Attorneys’).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 5.2 (1976) (Statistics and Record Keeping”).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 5.3 (1976) (Elimination of Excessive Casdoads’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinelll-12 (1984)
(Case and Work Overload”).

NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF

AssIGNED CouNseL Systems Standard 4.1(c) (1989) (“ Establishment and Generd Operation of
Assigned Counsdl Roster™).
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NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED CouNseL Systems Standard 4.12 (1989) (“Workload of Attorneys’).

NAT'L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDSAND GOALS, REPORT
OF THE TAsK FORCE ON THE CouRTs Standard 13.12 (1973) (“Workload of Public Defenders’).

NAT'L LEGAL AID AND DEFENDER ASS N, THE 10 PrRINCIPLES OF A PuBLIC DEFENSE
DeLIVERY SysTem, Principle 5 (2000) (“ Defense counsdl’ s workload is controlled to permit the
rendering of quality representation”).

Commentary

In order to achieve the god of providing capita defendants with high qudity lega
representation, the caseloads of their attorneys must be such as to permit the investment of the
extraordinary time and effort necessary to ensure effective and zea ous representation in a capital case.
Asthe ABA Defense Services Standards note:

One of the Sngle most important impediments to the furnishing of quality defense
services for the poor is the presence of excessive casdloads. All too often in defender
organizations, atorneys are asked to provide representation in too many cases.
Unfortunately, not even the most able and industrious lawyers can provide quality
representation when their workloads are unmanagesble. Excessive

workloads, moreover, lead to attorney frustration, disillusonment by dlients, and
weskening of the adversary system. ™™

A numerical set of caseload standards for gppointed counsel, standing aone, would not
ensure high quality legd representation. While nationd casdload standards should in no event be
exceeded, the concept of “workload” (i.e., casdload adjusted by factors such as case complexity,
support services, and an atorney’ s nonrepresentationa duties) is a more accurate measurement of
counsel’ s ability to provide quality representation. In assessing gppointed counse’ s workload, the
Responsible Agency must dso consider whether counsdl has adequiate access to essentia support staff
such asinvedtigators, mitigation specidists, pardegds, and legd secretaries. Counsdl’ s workload,
including lega cases and other work, should never be so large as to interfere with the rendering of
quality representation or lead to the breach of ethica obligations, and counsd is obligated to decline to
undertake additional cases above such levels™

In accordance with these principles, the Responsible Agency should assess the
workload of digible attorneys prior to appointment to ensure that counsel’ s workload will engble

110 ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-5.3

cmt. (3d ed. 1992). See also MopeL CobE OF PROFESSIONAL ResPoNsIBILITY EC 2-30 (1997);
MoDEL RULES oF PROFESSIONAL ConDucT Rule 1.3 cmt. 1 (1997) (“A lawyer’ sworkload should be
controlled so that each matter can be handled adequately.”).

111

Seeinfra Guideline 10.3 and accompanying Commentary.
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counsd to provide high quality legd representation. To assst in assessing workloads, some defender
offices have established workload guiddines that are ussful in determining whether the workload of a
particular atorney is excessve. These guiddines may be consulted as one measure of appropriate
workloads.**?

Studies have consstently found that defending capita cases requires vastly more time
and effort by counsel than noncapita matters. For example, astudy of the Cdifornia State Public
Defender reveded that attorneys there spent, on average, four times as much time on capita
representation as on cases with any other pendty, including those involving a maximum possible
sentence of life imprisonment without parole®® In terms of actual numbers of hours invested in the
defense of capitd cases, recent Sudiesindicate that severd thousand hours are typicaly required to
provide appropriate representation. For example, an in-depth examination of federa capitd trids from
1990 to 1997 conducted on behdf of the Judicid Conference of the United States found that the total
attorney hours per representation in capital cases that actually proceeded to trid averaged 1,889.**

Workloads for lawyers handling direct appeds should also be maintained & levels that
are condgtent with providing high quality legd representation. Like the responghilities of counsd at trid,
appdlate work in acapital case istime-consuming and difficult. A capitd tria record, which gppéllate
counsd must review in full and with care, typicaly runs to thousands or even tens of thousands of pages
-- even before, pursuant to Guiddine 10.7 (B) (2), counsd investigates the possibility that the record
may be incomplete. Once agppellate counsd has reviewed the record, he or she must conduct especialy
wide-ranging legal research, canvassing both state and federd judicia opinions, before drafting the
opening brief. Given the gravity of the punishment, the unsettled state of the law, and the insistence of
the courts on rigorous default rules; it isincumbent upon appellate counse to raise every potentia
ground of error that might result in areversa of the defendant’s conviction or punishment.™ Further,

12 See NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN THE

UNITED STATES, Guiddines 4.1, 5.1-5.3 (1976); NAT'L ADVISORY COMM’N ON CRIMINAL JUSTICE
STANDARDS & GOALS, REPORT OF THE TASK FORCE ON THE CouRTs Standard 13.12 (1973). These
standards al acknowledge the need to determine acceptable workloads, and dl acknowledge within the
gandards themsdves or in commentary the myriad factors that must be considered in weighing
workload. Only the National Advisory Commisson sets forth suggested numerical maximums for

casdl oads; those numbers are provided with the caveat “that particular loca conditions — such astravel
time — may mean that lower limits are essentid.” The National Advisory Commission standard does not
address death pendty workloads.

13 Richard J. Wilson & Robert L. Spangenberg, State-Postconviction Representation of
Defendants Sentenced to Death, 72 JubicaTuRE 331, 336-337 (1989) (collecting and reviewing
sudies).
14 Federal Death Penalty Cases, supra note 89, at 14. This figure was only for the number of
hours expended through the end of trid court proceedings, and did not include any post-conviction
representation.

15 See supra text accompanying notes 41-43. Moreover, counsel must continue to investigate the

facts. Seeinfra Guiddine 10.7 (A).
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counsd must aggressively examine the government’s brief and research its legal assertionsin order to
prepare an adequate reply. Preparing for and presenting oral argument requires counsd to invest il
more hours. In Cdlifornia, where the Office of the State Public Defender handled capital appedls in the
Cdifornia Supreme Court, a 1989 study concluded that attorneys handling such cases should be
responsible for two to three briefs per year.*

Similarly, the workloads of counsd handling collateral proceedings must be carefully
limited to dlow for high quality legd representation. A 1998 survey of the time and expenses required
in Florida capital post-conviction cases concluded that “the most experienced and qudified lawyers at
Florida s post-conviction defender office, the Office of Capital Collateral Representation have estimated
that, on average, over 3,300 lawyer hours are required to take a post-conviction death pendty case
from the denid of certiorari by the United States Supreme Court following direct apped to the denid of
certiorari” through that state’ s post-conviction proceedings.™’

It isthe duty of the Responsible Agency to digtribute assgnmentsin light of each
attorney’ s duty under the Rules of Professiona Conduct to “ provide competent representation to a
dient”™8, which requires “the legal knowledge, skill, thoroughness and preparation”**® necessary for a
complex and specidized area of the law. Thus, the Respongble Agency must monitor private counsd in
accordance with Guiddine 7.1, and provide them with additiond assistance as necessary. And the
Independent Authority must monitor the defender organizations of the jurisdiction and stand ready to
supplement their resources with those of the privete bar.

Regardless of the context, no system that involves burdening attorneys with more cases
than they can reasonably handle can provide high quality legd representation. In the capitd context, no
such system is acceptable.

116 NAT'L CTR. FOR STATE COURTS & SPANGENBERG GROUP, WORKLOAD AND PRODUCTIVITY

STANDARDS. A REPORT TO THE OFFICE OF THE STATE PuBLIC DEFENDER 82-93 (1989).

17 THE SPANGENBERG GROUP, AMENDED TIME AND EXPENSE ANALY SIS OF POST-CONVICTION

CAPITAL CASESIN FLORIDA 16 (1998).

18 MoDEL RULES oF PROFESSIONAL CoNDuCT RULE 1.1 (2002).

19 MoDEL RULES oF PROFESSIONAL ConDUCT RuLE 1.1 cmT. 1 (2002); ABA STANDARDS FOR

CRIMINAL JusTice: Derense FuncTion Standard 4-1.2(d), in ABA STANDARDS FOR CRIMINAL
JUSTICE: PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed. 1993). See MODEL RULESOF
ProressiONAL ConbucT Rule 1.7(b) (1997). The comment to that Rule saysthat “alawyer’s need for
income should not lead the lawyer to undertake matters that cannot be handled competently.” MoDEL
RuLEs oF ProFessIONAL ConDucT Rule 1.7 cmt. 6 (1997). See also NAT. LEGAL AID & DEFENDER
AsS'N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION 1.3(a) (1995).
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GUIDELINE 7.1 -MONITORING; REMOVAL

A.

The Responsible Agency should monitor the performance of all defense counsel to
ensurethat theclient isreceiving high quality legal representation. Wherethereis
evidence that an attorney isnot providing high quality legal representation, the
Responsible Agency should take appropriate action to protect theinterests of the
attorney’s current and potential clients.

The Responsible Agency should establish and publicize aregular procedurefor
investigating and resolving any complaints made by judges, clients, attor neys, or
othersthat defense counsel failed to provide high quality legal representation.

The Responsible Agency should periodically review the rosters of attorneys who have
been certified to accept appointmentsin capital casesto ensure that those attor neys
remain capable of providing high quality legal representation. Wherethereisevidence
that an attorney hasfailed to provide high quality legal representation, the attor ney
should not receive additional appointments and should be removed from theroster.
Wherethereisevidencethat a systemic defect in a defender office has caused the
officeto fail to provide high quality legal representation, the office should not receive
additional appointments.

Beforetaking final action making an attorney or a defender officeineligibleto receive
additional appointments, the Responsible Agency should provide written notice that
such action isbeing contemplated, and give the attorney or defender office opportunity
torespond in writing.

An attorney or defender office sanctioned pursuant to this Guiddine should be
restored to theroster only in exceptional circumstances.

The Responsible Agency should ensurethat this Guiddineisimplemented consistently
with Guiddine 2.1(C), so that an attorney’s zealous r epr esentation of a client cannot be
cause for the imposition or threatened imposition of sanctions pursuant to this
Guideine.

History of Guideline

In the origind edition, this Guidedine provided that an atorney should receive no

additiona capitd appointmentsif counsd had “inexcusably ignored basic responsbilities of an effective
lawyer, resulting in prgjudice to the dient’scase.” In this edition, the sandard has been changed to
prohibit future gppointment where counsd “has falled to provide high qudity legdl representation.” The
change was made because the former language was consdered insufficiently stringent. Subsection B is
based on Commentary to the origind edition of the Guiddine. Subsections C-E are taken from
Subsections A and C of the origina edition of the Guideline. Subsection F is new and isintended to
emphasize the importance of the principle enunciated in Guiddine 2.1(C).
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Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
2.3 (3d ed. 1992) (“Rotation of assgnments and revison of roster”).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
6.3 (3d ed. 1992) (“Removad”).

NAT'L LEGAL AID & DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED COuNSEL Sy sTems Standard 4.4 (1989) (* Supervison of Attorneys’).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.4.2 (1989) (“Monitoring”).

NAT'L LEGAL AID & DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNSEL Sy sTems Standard 4.5 (1989).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.5.1 (1989) (“Pendlties Less Thank Removal”).

NAT'L LEGAL AID & DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AssSIGNED COuNSEL Sy sTEms Standard 4.5.2 (1989) (“Removal from Program Rosters”).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.5.3 (1989) (“ Reingtatement After Remova™).

NAT'L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guideline 5.4 (1976) (“ Supervison and Evauation of Defender System
Personnd”).

NAT'L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guiddine 5.5 (1976) (“Monitoring and Evaluation of Assgned Counsd Program
Personnd”).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddine 111.16 (1984)
(“Supervison and Evduaion”).

NAT’'L LEGAL AiD AND DEFENDER ASS N, THE 10 PRINCIPLES OF A PuBLIC DEFENSE
DeLIVERY SysTem, Principle 10 (2000) (“ Defense counsd is supervised and systematically reviewed
for quaity and efficiency according to nationdly and localy adopted standards’).

Commentary
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Consgtent with its duty to ensure that high qudity legd assstanceis afforded to indigent
capitd defendants, the Responsible Agency should monitor the performance of al capita defense
counsd, including defender offices. “Admittedly, thisis not an easy task and there obvioudy are
difficulties present in having third parties scrutinize the judgments of private counsdl. On the other hand,
the difficulty of the task should not be an excuse to do nothing.”*?°

While the Responsible Agency should investigate and maintain records regarding any
complaints made againgt assigned counsel by judges, clients and other atorneys*?* an effective
attorney-monitoring program in death pendty matters should go considerably beyond these activities.
The performance of each assigned lawyer should be subject to systemetic review based upon publicized
standards and procedures.*** Counsd should be removed from the roster when counsel has failed to
represent a dlient consistently with these Guiddines®

In fulfilling its monitoring function, the Responsible Agency should not attempt to micro-
manage counsel’ s work;** most lawyering tasks may reasonably be performed in avariety of ways. In
order to preserve the nature of the attorney-client relaionship, counsd for the accused must have the
freedom to represent their client as they deem professiondly appropriate. Clients, moreover, should
have theright to continue satisfactory relationships with lawyersin whom they have reposed their
confidence and trust. Rather, the responsibility of the Responsible Agency isto ensure that, overal, the
attorney is providing high qudity lega representation. Where counsd fails to do so, whether because of
amenta or physical impairment,'? or for any other reason, the Responsible Agency should intervene.

120 ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-2.3

omt. (3d ed. 1992).
121 | d

122 Seeinfra Guiddines 10.1 to 10.15.2.

123

The standard for denying additiona gppointments to death pendty lawyers should be more
grictly applied than the standard for denying additiona gppointmentsin non-capital cases. In non
capitd crimina cases, the standard provides that “where there is compelling evidence that an attorney
consistently hasignored basic respongbilities, the attorney’ s name should be removed from the roster
after notice and hearing, with the possibility of reinstatement after remova if adequate demondgtration of
remedid measuresisshown.” ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE
Services Standard 5-2.3 cmt. (3d ed. 1992) (emphasis added). As these Guidelines make clear, low
quaity representation of acapital defendant may have irrevocable consequences. Accordingly, the
Responsible Agency should not wait for an attorney to “ consistently ignore basic responsihilities.”

124 See ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-1.3
cmt. (3d ed. 1992).

125 It cannot aways be safely assumed that counsel who has been determined to be qualified based
on past performance will represent current or future clients satisfactorily. Circumstances can change.
For example, the atorney may begin suffering from illness, chemica dependency or other handicap
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Thismay occur on the Responsible Agency’ s own motion or as aresult of arequest by the defendant or
the court.'®

In keeping with the paramount objective of protecting the rights and interests of the
defendant, Subsection E provides that the Responsible Agency should have aregularized procedure for
investigating and resolving complaints of inadequate representation. The procedure should recognize
that many people (e.g., family members of the client, witnesses whom the attorney has interviewed or
not interviewed) may be in a position to provide important information. The procedure should be
publicized accordingly.

The Responsible Agency must monitor cases, and take appropriate action in the event
of any substandard performance. If the jurisdiction has defender organizations, the Independent
Authority monitoring them must review such problems with an eye towards rectifying both deficiencies
on the part of individud staff lawyers and any structurd flaws that those deficiencies may reved. If
inadequate training, office workload, or some other systemic problem has resulted in representation of
lower quality than required by these Guiddines and the Situation is not corrected, the Independent
Authority should remove the office from the rogter.

Because of the unique and irrevocable nature of the death pendty, counsd or offices
that have been removed from the roster should be readmitted only upon exceptional assurances that no
further derdliction of duty will occur. The Responsible Agency should not readmit counsdl or the office
to the roster unless it determines that the origina remova wasin error, or finds by clear and convincing
evidence that the problem which led to the remova of counsd or the office has been identified and
corrected. It may condition readmission on specific actions (e.g., proof of reduction in workload, proof
of additiona training and/or experience, substance abuse counsding, or correction of systemic defectsin
an office).

unknown to the appointing authority, the court or the client. See Kirshmeier, supra note 28, at, 455-60
(discussing casesin which defendants were represented by lawyers who were intoxicated, abusing
drugs, or mentdly ill).

126 See ABA STANDARDS FOR CRIMINAL JUSTICE: SPECIAL FUNCTIONS OF THE JUDGE Standard
6-1.1(a) (2d ed. 1986) (“Thetrid judge has the responsibility for safeguarding both the rights of the
accused and the interests of the public in the adminigtration of crimina justice. The adversary nature of
the proceedings does not relieve the trid judge of the obligation of raising on hisor her initiative, at al
appropriate times and in an gppropriate manner, matters which may sgnificantly promote ajust
determination of the trid.”).
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GUIDELINE 8.1—-TRAINING

A.

The Legal Representation Plan should provide fundsfor the effective training,
professional development, and continuing education of all member s of the defense
team.

Attor neys seeking to qualify to receive appointments should berequired to
satisfactorily complete a comprehensive training program, approved by the
Responsible Agency, in the defense of capital cases. Such a program should include,
but not be limited to, presentations and training in the following areas:

1. relevant state, federal, and international law;

2. pleading and mation practice;

3. pretrial investigation, prepar ation, and theory development regarding
guilt/innocence and penalty;

4, jury sdlection;

5. trial preparation and presentation, including the use of experts;

6. ethical considerations particular to capital defense representation;
7. preservation of therecord and of issuesfor post-conviction review;
8. counsd’srelationship with the client and hisfamily;

0. post-conviction litigation in state and federal courts;

10.  the presentation and rebuttal of scientific evidence, and developmentsin
mental health fields and other relevant areas of forensic and biological science;

11.  theuniqueissuesrelating to the defense of those char ged with committing
capital offenses when under the age of 18.

Attorneys seeking to remain on theroster or appointment roster should berequired to
attend and successfully complete, at least once every two years, a specialized training
program approved by the Responsible Agency that focuses on the defense of death
penalty cases.

The Legal Representation Plan should insurethat all non-attor neys wishing to be

eligible to participate on defense teamsreceive continuing professional education
appropriate to their areas of expertise.
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History of Guideline

The importance of training was addressed in Guiddine 9.1 of the origina version of the
Guiddinesfor lawyers seeking to receive gppointmentsin capital cases. Subsections A and D have
been added to this revised edition to emphasize that the Legal Representation Plan must provide for
gpecidized training of al members of the defense team involved in the representation of capitd
defendants. Subsections B and C are based on the original edition of the Guiddine. Thisrevised
edition of the Guiddine has been amended to emphasize that qudified training programs must be
“comprehensive’ in scope. Thus the deven areas of training set forth in Subsection B are new and are
intended to indicate the broad range of topics that must be covered in order for an initid training
program to meet minimum requirements. The requirement of participation in a continuing legd education
program every two yearsis aso aminimum; many capital defense counsel have discovered that they
must attend training programs more frequently in order to provide effective lega representation.

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
1.5 (3d ed. 1992) (“Training and Professional Development”).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 3-
2.6 (3d ed. 1993) (“Training Programs’).

NAT’ L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.15 (1973) (“Providing Assigned Counsd”).

NAT'L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT OF
THE TASK FORCE ON THE CouRTs Standard 13.16 (1973) (“Training and Educeation of Defenders’).

NAT'L CoNF. OF CoMMISSIONERS ON UNIFORM STATE Laws, Modd Public
Defender Act, Section 10 (1970) (“ Office of Defender Generd”).

NAT'L LEGAL AID & DEFENDER ASS N, DEFENDER TRAINING & DEVELOPMENT
STANDARDS (1997).

NAT'L LEGAL AID & DEFENDER ASS'N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR DEFENSE SERVICES § 111-17 (1984) (“Professiond
Development”).

NAT'L LEGAL AID & DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guiddine 5.7 (1976) (Training Staff AttorneysIn A Defender System”).

NAT'L LEGAL AID & DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMSIN
THE UNITED STATES, Guideine 5.8 (1976) (Training Assigned Counsd”).
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NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.2 (1989) (“ Orientation”).

NAT L LEGAL AID & DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED CouNseL SysTems Standard 4.3.1 (1989) (“Entry-Levd Training”).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.3.2 (1989) (“In-Service Training”).

NAT'L LEGAL AID AND DEFENDER ASS N, THE 10 PrRINCIPLES OF A PuBLIC DEFENSE
DeLIVERY SysTem, Principle 9 (2000) (“Defense counsd is provided with and required to attend
continuing legd education”).

Commentary

Asindicated in the Commentary to Guiddine 1.1, providing high qudity legd
representation in capital cases requires unique skills. Accordingly, the standard of practice requires that
counsdl have received comprehensive speciadized training before being considered qudified to
undertake representation in a desth penaty case.** Such training must not be confined to instruction in
the subgtantive law and procedure applicable to legal representation of capital defendants, but must
extend to related substantive areas of mitigation and forensic science. In addition, comprehensive
training programs must include practica ingtruction in advocacy skills, as well as presentations by
experienced practitioners.

Once an attorney has been deemed qualified to accept appointments in capital cases,
the standard of practice requires counse to regularly receive formd training in order to keep abreast of
the fiedd® Continuing legal education, which is required by many state bars as a matter of course for
al atorneys, is criticaly important to capital defense atorneys. As the Commentary to Guideline 1.1
indicates, they must not only have mastery of current developmentsin law, forensics, and related arees,
but also be able to anticipate future ones.®

127 See, e.g., New York Capital Defender Office, Minimum Standards for Lead Counsel and
Associate Counsel in Capital Cases, available at http://www.nycdo.org/35b/35b-std.html (requiring
that gpplicants submit “adescription of speciaized training programs regularly attended, such asthe
NITA, the Nationa Crimina Defense College, or bar association crimina justice programs’ and
gpecifying that “ an attorney shdl not be considered digible to be appointed as lead counsel or associate
counsd in acapital case unlessthe Capital Defender Office shdl certify that the attorney satisfactorily
has completed a basic capitd training program prescribed by the Capitd Defender Office”).

128 Asoneauthority has noted, capital defense counsal must exhibit “ constant vigilance in kesping
abreast of new developmentsin avolatile and highly nuanced area of thelaw.” Vick, supra note 3, at
358.

129 See supra text accompanying note 27.

48



In recognition of the centrd role that ongoing training playsin the provison of effective
capital defense representation, a number of professiona organizations, including the Nationd
Asocigtion of Crimind Defense Lawyers, the Nationdl Legd Aid and Defender Association, the
Habeas Assistance Project, the NAACP Lega Defense and Education Fund, Inc., the office of the
Kentucky Public Advoceate, and the Association of the Bar of the City of New Y ork, have regularly
devoted significant resources to providing educationa programs of the quality contemplated by this
Guiddine.
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GUIDELINE 9.1 —FUNDING AND COMPENSATION

A.

The Legal Representation Plan must ensure funding for the full cost of high quality
legal representation, as defined by these Guidelines, by the defense team and outside
experts selected by counsel.

Counsdl in death penalty cases should be fully compensated at aratethat is
commensurate with the provision of high quality legal representation and reflectsthe
extraordinary responsibilitiesinherent in death penalty representation.

1 Flat fees, caps on compensation, and lump-sum contracts areimproper in death
penalty cases.

2. Attorneys employed by defender organizations should be compensated
according to a salary scale that is commensurate with the salary scale of the
prosecutor’s officein the jurisdiction.

3. Appointed counsel should be fully compensated for actual time and service
performed at an hourly rate commensur ate with the prevailing rates for smilar
services performed by retained counsel in thejurisdiction, with no distinction
between ratesfor services performed in or out of court. Periodic billing and
payment should be available.

Non-attorney member s of the defense team should be fully compensated at a rate that
is commensurate with the provision of high quality legal representation and reflects the
specialized skills needed by those who assist counsel with thelitigation of death
penalty cases.

1 I nvestigator s employed by defender organizations should be compensated
according to a salary scale that is commensur ate with the salary scale of the
prosecutor’s officein the jurisdiction.

2. Mitigation specialists and experts employed by defender organizations should
be compensated according to a salary scalethat iscommensurate with the
salary scale for comparable expert servicesin the private sector.

3. Members of the defense team assisting private counsdl should be fully
compensated for actual time and service performed at an hourly rate
commensurate with prevailing rates paid by retained counsd in the jurisdiction
for smilar services, with no distinction between ratesfor services performed in
or out of court. Periodic billing and payment should be available.

Additional compensation should be provided in unusually protracted or extraordinary
cases.
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E. Counsel and members of the defense team should be fully reimbur sed for reasonable
incidental expenses.

History of Guideline

This Guideine was Guiddine 10.1 in the origind edition. The express disgpprova of
flat or fixed fee compensation provisons and statutory fee maximumsis new to this edition. The
provision isin kegping with Guiddine 10.1(A) of the origind edition, which mandates that counsd be
fully compensated at a reasonable hourly rate of compensation, and follows the Commentary to
Standard 5-2.4 of the ABA Standards for Crimina Justice: Providing Defense Services, which observes
that “[t]he possible effect of such ratesisto discourage lawvyers from doing more than what is minimally
necessary to qualify for the flat payment.” Subsection B (2) is new to the Guideine and has been added
to provide for compensation of attorneys employed by defender organizations. Subsection B (3) is
based on the origind edition of the Guideline, but a provison has been added indicating that there
should be no digtinction between the hourly rates of compensation for services performed in or out of
court. Subsection C isnew to this edition and provides for compensation of the other members of the
defense team. Subsection D is new to this edition. Subsection E is based on the origina edition.

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
2.4 (3d ed. 1992) (“Compensation and expenses’).

ABA STANDARDS FOR CRIMINAL JUuSTICE Standards 21-2.4, 22-4.3 (2d ed. 1980).

NAT'L LEGAL AID & DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL SysTems Standard 4.7.1 (“ Assigned Counsdl Fees’), 4.7.2 (*Method of
Compensation”), 4.7.3 (* Payment of Expenses’), and 4.7.4 (“Only Authorized Compensation”)
(1989).

NAT'L LEGAL AID & DEFENDER ASS'N, NATIONAL STtuDY COMMISSION ON DEFENSE
Services § 3.1 (1976) (“Assigned Counsd Fees and Supporting Services’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 3.2 (1976) (“ Defender System Sdaries’).

NAT'L CoNF. OF CoMMISSIONERS ON UNIFORM STATE Laws, Modd Public
Defender Act, Section 11 (1970) (“Locd Offices’).

NAT'L ADVISORY CoMmM’'N ON CRIMINAL JUSTICE STANDARDS & GOALS, REPORT
OF THE TAsk Force ON THE CourTs Standard 13.7 (1973) (“Defender to be Full-Time and
Adequately Compensated”).

NAT'L ADVISORY CoMmM’'N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT
OF THE TASK FORCE ON THE CouRTs Standard 13.11 (1973) (“Sdaries for Defender Attorneys’).
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NAT'L ConF. OF CoMMISSIONERS ON UNIFORM STATE LAaws, Modd Public
Defender Act, Section 13 (1970) (“Court Assigned Attorneys’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddine|11-10 (1984)
(“Compensation”).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinelll-11 (1984)
(“Specid Case Compensation”).

Commentary

In order to fulfill its condtitutiona obligetion to provide effective legd representation for
poor people charged with crimes ™ “[glovernment has the responsibility to fund the full cost of quaity
legal representation.”**! This means that it must “firmly and unhesitatingly resolve any conflicts between
the treasury and the fundamental congtitutional rights in favor of the latter.”**

As Subsection A of this Guideine emphasizes, each jurisdiction is repongible for paying
not just the direct compensation of members of the defense team, but aso the costs involved in meeting
the requirements of these Guidelines for high qudity legd representetion (e.g., Guiddine 4.1, Guiddine
8.1).

As arough benchmark, jurisdictions should provide funding for defender services that
maintains parity between the defense and the prosecution with respect to workload, salaries, and
resources necessary to provide quaity legal representation (including benefits, technology, facilities, lega
research, support staff, pardegds, investigators, mitigation specidists, and access to forensic services
and experts). In doing o, jurisdictions must be mindful that the prosecution has access at no cost to
many services for which the defense must pay. A prosecution office will not only benefit from the formdl
resources of itsjurisdiction (e.g., a state crime laboratory) and co-operating ones (e.g., the FBI), but
from many informa onesaswell. For example, a prosecutor seeking to locate awitness in a distant city
can frequently enligt the assistance of aloca police department; defense counsd will have to pay to send
out an investigator. et funding for defense sarvices usualy lags far behind prosecution funding. ™

130 See Gideon v. Wainwright, 372 U.S. 335 (1963); Powell v. Alabama, 287 U.S. 45 (1932).

131 ABA, STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-1.6 &

cmt. (3d ed. 1992).

132 Pruett v. State, 574 So. 2d 1342, 1354 (Miss. 1990) (quoting Makemson v. Martin County,
491 So. 2d 1109, 1113 (Fla. 1986), cert. denied, 479 U.S. 1043 (1987)).

133 gswdiesindicate that funding for prosecution is, on the average, three times greater than funding

that is provided for defense services at both the state and federd levels. ABA CRIMINAL JUSTICE

STANDARDS. PROVIDING DEFENSE SERVICES Standard 5-1.6 cmit. (3d ed. 1992) (footnote omitted).
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In particular, compensation of attorneys for death pendty representation remains
notorioudy inadequate.*** As Justice Blackmun observed in 1994:

[Clompensation for attorneys representing indigent capital defendants often is
perversdly low. Although a properly conducted capitd trid can involve hundreds of
hours of investigation, preparation, and lengthy tria proceedings, many States severely
limit the compensation paid for capital defense. ... Asaresult, attorneys appointed to
represent capital defendants et the tria level frequently are unable to recoup even their
overhead cogts and out- of-pocket expenses, and effectively may be required to work at
minimum wage or below while funding from their own pockets their dient’s defense.™®

Low fees make it economicaly unattractive for competent attorneysto seek
assgnments and to expend the time and effort a case may require. A 1993 study of capita
representation in Texas, for example, showed that “ more experienced private crimina attorneys are
refusing to accept court gppointments in capital cases because of the time involved, the substantial
infringement on their private practices, the lack of compensation for counsd fees and expert services
and the enormous pressure that they fedl in handling these cases™*® Similarly, asurvey of Mississippi

See also, NAT'L LEGAL AID AND DEFENDER ASS N, THE 10 PRINCIPLES OF A PuBLIC DEFENSE
DEeLIVERY SysTEM, Principle 8 (2000) (“Thereis parity between defense counsel and the prosecution
with respect to resources and defense counsdl isincluded as an equd partner in the justice system.”)
(“There should be parity of workload, salaries and other resources (such as benefits, technology,
facilities, legal research, support staff, paraegdss, investigators, and access to forensic services and
experts) between prosecution and public defense. Assigned counsel should be paid areasonable feein
addition to actua overhead and expenses. Contracts with private attorneys for public defense services
should never be let primarily on the basis of cogt; they should specify performance requirements and the
anticipated workload, provide an overflow or funding mechanism for excess, unusua or complex cases,
and separately fund expert, investigative, and other litigation support services. No part of the justice
systemn should be expanded or the workload increased without consideration of the impact that
expanson will have on the baance and on the other components of the justice syssiem. Public defense
should participate as an equa partner in improving the justice systlem. This principle assumes that the
prosecutor is adequately funded and supported in al respects, so that securing parity will meen that
defense counsdl is able to provide quality lega representation.”). Adopted by the American Bar
Association, February 2002.

13 Seg eg., Ruth E. Friedman & Bryan A. Stevenson, Solving Alabama’ s Capital Defense
Problems: It'sa Dollars and Sense Thing, 44 ALA. L. Rev. 1 (1992); Anthony Paduano & Clive A.
Stafford Smith, The Unconscionability of Sub-Minimum Wages Paid Appointed Counsel in Capital
Cases, 43 RuTtceRsL. Rev. 281 (1991); Vick, supra note 3; Albert L. Vredand, I, The Breath of
the Unfee’ d Lawyer: Statutory Fee Limitations and I neffective Assistance of Counsel in Capital
Litigation, 90 MicH. L. Rev. 626 (1991).

1% McFarland v. Scott, 512 U.S. 1256, 1257-58 (1994) (Blackmun, J., dissenting).

1% THE SPANGENBERG GROUP, A Study of Representation in Capital Cases in Texas (1993), at
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attorneys appointed to represent indigent defendants in capital cases found that 82% would ether refuse
or be very rluctant to accept another appointment because of financia considerations™’ A 1998
study of federa death penalty cases reported that “[a]lthough the hourly rate of compensation in federa
capital cases are higher than those paid noncapital federd criminad cases, they are quitelow in
comparison to hourly rates for lawyers generaly, and to the imputed hourly cost of office overhead.”*®

While compensation is generdly inadequate for representation &t trid, it is even worse —
and indeed, in anumber of jurisdictions, nonexistent — for representation in state collateral
proceedings.”* Recent studies have estimated that thousands of attorney hours are required to
represent a death- sentenced prisoner in such cases™ Not surprisingly, few atorneys are willing to
take on this responsbility for negligible compensation. Asaresult, asubstantia and growing number of
condemned inmates who have completed direct review are without legal representation.™**

It is such inmates — and the justice system — rather than lawyers (who can dways move
to more lucrative fields) that are victimized when jurisdictions fail to fulfill their financia responghilities.
What is*most important [is that] the quality of the representation often suffers when adequate
compensation for counsd is not available”*** Thisis not amerely theoretica concern. Itis
demonstrably the case that, by discouraging more experienced crimind defense lawyers from accepting
gppointmentsin capital cases, inadegquate compensation has often left capita defense representation to
inexperienced or outright incompetent counsd. A series of studiesin severd death penalty states have

152.
137 Friedman & Stevenson, supra note 134, at 31 n.148.

1% Federal Death Penalty Cases, supra note 89, at 28.

139 For asurvey of state practices regarding appointment and compensation of post-conviction

counsdl, see Hammd, supra note 46, and THE SPANGENBERG GRouP, ABA POSTCONVICTION DEATH
PENALTY REPRESENTATION PROJECT, AN UPDATED ANALYSISOF THE RIGHT TO COUNSEL AND THE
RiGHT TO COMPENSATION AND EXPENSESIN STATE PosTconvICTION DEATH PENALTY CASES
(1996).

140 Asdiscussed in the text accompanying note 117 supra, a 1998 study of time and expenses

required in Horida capita post-conviction cases concluded that on average, over 3,300 lawyer hours
arerequired to represent a death- sentenced prisoner in Florida s post-conviction proceedings. THE
SPANGENBERG GROUP, supra note 117, at 16.

4 SeeDedl. Bryan A. Stevenson in Barbour v. Haley, No. 01-D-1530-N (M.D. Ala.) 117
(stating that there are dozens of death row inmatesin Alabama without lega representation because of
the $1000 per case cap on compensation for Sate collateral appeds); Smith & Starns, supra note 46,
at 106-19 (discussing state provisons for gppointment of counsdl and States that fail to appoint or
compensate counsdl).

142 ABA STANDARDS FOR CRIMINAL JUSTICE: ProVIDING DEFENSE SERVICES Standard 5-2.4

cmt. (3d ed. 1992).
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found that gppointed counse in death pendty cases have been subject to professond disciplinary action
a sgnificantly higher rates than other lawyers™®

These redities underlie the mandate of this guiddine that members of the desth pendty
defense team be fully compensated at a rate commensurate with the provision of high quality legd
representation. The Guideling' s strong disgpprova of so-called “flat fees” statutory caps, and other
arbitrary limitations on attorney compensation is based upon the adverse effect such schemes have upon
effective representation.*** Rather, compensation should be based on the number of hours expended
plus the effort, efficiency, and skill of counsd.*** When assigned counsd is paid a predetermined fee for
the case regardless of the number of hours of work actualy demanded by the representation, thereis an
unacceptable risk that counsel will limit the amount of time invested in the representation in order to
maximize the return on the fixed fee.**

Moreover, any compensation system that fails to reflects the extraordinary
responsibilities and commitment required of counsd in death pendlty cases™’ that does not provide for
extra payments to counsel when unusualy burdensome representation is provided, or that does not
provide for the periodic payment of fees, will not succeed in obtaining the high quality legd
representation required by these Guidelines.

For better or worse, a system for the provision of defense servicesin capital caseswill
get what it paysfor.™*®

143 Vick, supra note 3, at 398 (summarizing studies).

W Seeid.
145 ABA CRIMINAL JUSTICE STANDARDS. PROVIDING DEFENSE SERVICES Standard 5-2.4 cmt. (3d
ed. 1992).

146 See egq., Baley v. State, 309 S.C. 455, 460, 424 S.E.2d 503, 506 (1992) (“[I]t would be
foolish to ignore the very red possibility that alawyer may not be capable of properly baancing the
obligation to expend the proper amount of time in an gppointed crimind matter where the feesinvolved
are nomind, with his persona concerns to earn a decent living by devoting his time to matters wherein
he will be reasonably compensated. The indigent client, of course, will be the one to suffer the
consequences if the balancing job is not tilted in his favor.”) (emphasisin origind) (citation omitted).

147 See supra text accompanying notes 1-8.

148 Cf. Martine=Maciasv. Collins, 979 F.2d 1067, 1067 (5th Cir. 1992) (granting habeas corpus
because “Macias was denied his condtitutiona right to adequate counsel in acapitd case in which actud
innocence was a close question. The state paid defense counsel $11.84 per hour. Unfortunately, the
justice system got only whet it paid for.”).
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GUIDELINE 10.1 -ESTABLISHMENT OF PERFORMANCE STANDARDS

A. The Responsible Agency should establish standar ds of performancefor all counsdl in
death penalty cases.

B. The standar ds of performance should be formulated so asto insurethat all counsdl
provide high quality legal representation in capital casesin accordance with these
Guidelines. The Responsible Agency should refer to the standar ds when assessing the
gualificationsor performance of counsd.

C. The standar ds of performance should include, but not be limited to, the specific
standards set out in these Guidelines.

History of Guideline

This Guiddine is former Guiddine 11.1 with only Styligtic revisons.
Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-1.1 (“The
Function of the Standards’), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION

AND DEerFeNse FuncTION (3d ed. 1993).

NAT'L LEGAL AID AND DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DEerFENSE REPRESENTATION (1997).

ABA STANDARDS FOR CRIMINAL JUSTICE: ProvIDING DEFENSE SERVICES Standard
5-1.1 (3d ed. 1992) (“Objective”).

NAT'L LEGAL AID AND DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL SysTems Standard 2.1 (1989) (“Provision of Quaity Representation”).

NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 2.9 (1989) (* Standards for Performance of Counsd™).

Commentary

The Structure of Guiddine 10

Guiddine 10 mandates the establishment of performance standards designed to insure
the provision of high qudlity lega representation. Compliance with Guiddine 10 may therefore be
relevant to a determination as to whether ajurisdiction meets the requirements of Chapter 154 of the
AEDPA, which provides governments with procedura advantagesif they choose to establish effectud
mechanisms “for the gppointment, compensation, and payment of reasonable litigation expenses of
competent counsdl in State post- conviction proceedings’
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brought by indigent capitd prisoners, and “ provide standards of competency for the appointment of
such counsd.”**

Guiddine 10.1 directs the Responsible Agency to promulgate performance standards.
Guiddines 10.2-10.15.1 contain specific standards that should be included in any set of performance
standards. They do not congtitute a complete set of performance standards, however. They address
only those aspects of defense representation in which death pendty cases differ from other types of
arimind cases™ and omit those that are gpplicable to the defense of criminal cases generally. Such
standards should, however, dso be included in the set established by the Responsible Agency, with the
understanding that in capital cases the acceptable level of adherence to those standards must be higher
than in non-capita ones. “Deeth is different,”**! and, as discussed in the Commentary to Guideline 1.1,
desth penalty cases have become so specialized that defense counsdl in such cases have duties and
functiors definably different from those of counsd in ordinary crimina cases. At every stage of acapita
case, counsdl must be aware of specidized and frequently changing legal principles and rules, become
educated regarding a wide range of menta hedth issues and scientific technologies, and be able to
develop Strategies for gpplying them in the pressure-filled environment of high- stakes, complex litigation.
Theleve of attorney competence that may be tolerable in noncapital cases™? can be fatdly inadequete
in capital ones™? The standards of performance established under this Guideine should accordingly

9 28U.S.C. §2261(b). The standards of other Guidelines, e.g., Guiddine 2.1 (Legd
Representation Plan), Guiddine 5.1 (Qudifications of Counsd), Guiddine 7.1 (Monitoring), and
Guiddine 9.1 (Compensation and Funding), should aso guide the determination as to whether a
jurisdiction has “opted in” to Chapter 154.

150 Thereisagenerd description of these in the Commentary to Guiddine 1.1, supra. Guiddine
10 should be read againgt the background provided by that Commentary.

Bl See eg., Gardner v. Florida, 430 U.S. 349, 357-358 (1977) (plurdlity opinion).
152 For generd standards regarding the performance of criminal defense counsel, see ABA
STANDARDS FOR CRIMINAL JUsTICE: DEFENSE FUNCTION Standard 4, in ABA STANDARDS FOR
CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed. 1993); INSTITUTE OF
JupiCIAL ADMINISTRATION/AMERICAN BAR ASSOCIATION JUVENILE JUSTICE STANDARDS
ANNOTATED, STANDARDS RELATING TO COUNSEL FOR PRIVATE PARTIES (1979); and NAT’L LEGAL
AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION
(2997).
153 For example, as discussed in the Commentary to Guiddine 1.1 , the current Supreme Court
standard for effective assistance of counsd, Strickland v. Washington, 466 U.S. 668, 687 (1984),
requires the defendant to show that counsdl’ s performance was deficient and that the deficient
performance undermined the reliability of the conviction or sentence. However, “[m]yriad casesin
which defendants have been executed confirm that Strickland’s minima standard for attorney
competence in capital casesisawoeful fallure. Demongtrable errors by counsdl, though faling short of
ineffective assstance, repeatedly have been shown to have had fatal consequences.” Randal Coyne &
Lyn Entzeroth, Report Regarding Implementation of the American Bar Association’s
Recommendations and Resol utions Concer ning the Death Penalty and Calling for a Moratorium
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insure that al aspects of the representation conform to the specid standard of practice applicable to
capital cases.™

Consistent with the overall purpose of these Guiddines™ the specific standards of
Guiddines 10.2-15.2 are intended to describe appropriate professiona conduct. Compliance with
those standards may therefore be relevant in the judicia evauation of the performance of defense
counsd to determine the validity of a capital conviction or desth sentence™® They should in any event
be utilized by the Respongble Agency in determining the digibility of counsd for gppointment or
regppointment to capital cases and when monitoring the performance of counsd. ™’

on Executions, 4 Geo. J. ON FIGHTING POVERTY 3, 18 (1996). In case after case, attorneys who
faled to present any evidence in mitigation of the death pendty, or who presented a bare minimum of
such evidence, were found to have satisfied Strickland.  See, e.g., Chandler v. United States, 218 F.3d
1305, 1319, 1328 (11th Cir. 2000) (en banc), cert. denied, 531 U.S. 1204 (2001). Yet “thefalureto
present mitigation evidence isavirtud invitation to impose the desth pendty.” White, supra note 2, at
341.

1 The standards established by the Responsible Agency should clearly state that performance in
the capital context should be measured with reference to the specid expertise required in capita cases.
See, eg., Statev. Davis, 116 N.J. 341, 355, 561 A.2d 1082, 1089 (N.J. 1989); NEBRASKA COMM’'N
ON PuB. ADVOCACY, STANDARDS FOR INDIGENT DEFENSE SERVICESIN CAPITAL AND NON-CAPITAL
Cases. Review by the Responsible Agency should likewise be intensfied, compared to the scrutiny that
might be given under a system to gppoint counse in non-capita cases. See, e.g., text accompanying
note 123 supra.

185 See supra Guiddine 1.1(A).

136 See eq., Williamsv. Taylor, 529 U.S. 362, 396 (2000) (citing ABA STANDARDS FOR
CRIMINAL JusTICE 4-4.1 cmt. at 4-55 (2d ed. 1980) for propogition that “tria counsdl [in acapita case
have an] obligation to conduct a thorough investigation of the defendant’ s background,” and concluding
that defense counsdl performed deficiently in falling to conduct a diligent investigetion into hisclient’s
background).
7 See supra Guiddines 5.1 and 7.1 and accompanying Commentary.
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GUIDELINE 10.2—-APPLICABILITY OF PERFORMANCE STANDARDS

Counsd should provide high quality legal representation in accordance with these Guidelines
for so long asthejurisdiction islegally entitled to seek the death penalty.

History of Guideline

This Guideline is based on Guideline 11.3 of the origind edition and has been revised
for congstency with Guiddine 1.1.

Related Standards

NAT’ L ADVISORY COMM’'N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT
OF THE TAsSk FORCE ON THE CouRrTs Standard 13.1 (1973) (“Availability of Publicly Financed
Representation in Crimina Cases’).

NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED COuNSEL SysTems Standard 2.5 (1989) (“Early Representation™).

NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Systems Standard 2.6 (1989) (“ Duration and Continuity of Representation”).

NAT'L LEGAL AID AND DEFENDER AsS' N, THE 10 PRINCIPLES OF A PuBLIC DEFENSE
DeLIVERY SysTem, Principle 3 (2000) (“ Clients are screened for digibility, and defense counsd is
assigned and notified of appointment, as soon as feasible after clients' arrest, detention, or request for
counsd”).

Commentary

The Supreme Court has stated that the “existence [of a desath pendlty statute] on the
gtatute books provide[s] fair warning as to the degree of culpability which the State ascribes to the act
of murder.”**® In accordance with Guideline 1.1 (B), once adlient is detained under circumstancesin
which the desth pendty islegdly possible, counsd should proceed asif it will be sought.

As described in the text accompanying footnotes 12-13 supra, early investigation to
determine weaknesses in the State’ s case and uncover mitigating evidence is a necessity, and should not
be put off in the hope that the death pendty will not be requested, or that the request will be dropped at
alater point.* Moreover, early investigation may uncover mitigating circumstances or other

158 Dobbert v. Florida, 432 U.S. 282, 297 (1977).

19 Jnanumber of cases, courts have found no bar to the prosecution pursuing a death sentence,

despite belated notice to the defense. See, e.g., Statev. Lee, 185 Ariz. 549, 555, 917 P.2d 692, 698

(1996) (affirming desth sentence where state filed its written notice 87 days later than deadline provided

for under state law, because defendant had actual notice that State intended to pursue death penalty);
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information that will convince the prosecutor to forego pursuit of a desth sentence.*®

Juridictions vary in whether the defense mugt be formally notified as to whether the
prosecution will seek the death penalty.*®* If required notice has not been given, counsdl is under no

People v. Digrict Court, Gilpin County, 825 P.2d 1000, 1002-03 (Colo. 1992) (concluding defendant
received adequate notice of intent to seek death penalty where prosecution never stated death penalty
would not be sought and notice was filed forty-one days before tria, even though discovery had been
completed and date for filing pretriad motions had passed).

160 See, eg., Statev. Pirtle, 127 Wash. 2d 628, 642, 904 P.2d 245, 254 (Wash. 1995) (noting
that under state law, before the death penalty can be sought, “there must be ‘ reason to believe that there
are not sufficient mitigating circumstances to merit leniency,”” and “[i]nput from the defendant asto
mitigating factors is normally desirable, because the subjective factors are better known to the
defendant”) (quoting State v. Campbell, 103 Wash. 2d 1, 24-25, 691 P.2d 929 (Wash. 1984), cert.
denied, 47 U.S. 1094 (1985)), cert. denied, 518 U.S. 1026 (1996); U.S. DerP’ T OF JUSTICE, UNITED
STATESATTORNEYS MANUAL 8 9-10.030 (1998) [hereafter UNITED STATESATTORNEYS MANUAL]
(“At the time an indictment charging a defendant with an offense subject to the deeth pendty isfiled or
unsealed, or before a United States Attorney’ s Office decides to request approval to seek the death
pendty, whichever comes firgt, the United States Attorney should give counsel for the defendant a
reasonable opportunity to present any facts, including any mitigating factors, to the United States
Attorney for consideration.”).

161 Some jurisdictions require the defense be provided formd notice of the government’ s intent to

seek the deeth penalty well before the guilt/innocence phase. See, e.g., ArRiz. R. CriM. P. 15.1(g)(1)
(requiring a prosecutor to provide the defendant notice of intent to seek the desth pendty “no later than
60 days after the arraignment in superior court”); Mp. ANN. CopE art. 27, § 412(b) (2002) (providing
that a person convicted of first degree murder must be sentenced to life imprisonment unless the State
natifies the person in writing at least 30 days prior to trid that it intends to seek a sentence of deeth, and
of the aggravating circumstances on which it intends to rely) (as part of an ongoing codification of
Maryland law, this section has been repeded by 2002 Md. Laws 26, § 1, effective Oct. 1, 2002; an
analogous provision has been enacted by 2002 Md. Laws 26, 8 2, to be codified asMb. CRiM. LAW
CoDE ANN. 8 2-201(8)); Nev. Sup. C1. R. 250(4)(c) (“No later than 30 days after thefiling of an
information or indictment, the state mugt filein the district court a notice of intent to seek the desath
pendty. The notice must dlege dl aggravating circumstances which the state intends to prove and dlege
with specificity the facts on which the state will rely to prove each aggravating circumstance.”); N.Y.
CriM. Proc. LAw § 250.40(1-2) (McKinney 2002) (*A sentence of death may not be imposed upon
adefendant convicted of murder in the first degree unless. . . the people file with the court and serve
upon the defendant a notice of intent to seek the deeth pendty . . . within one hundred twenty days of
the defendant's arraignment upon an indictment charging the defendant with murder . . . ."); WASH. Rev.
CobE ANN. §10.95.040(2), (3) (West 2002) (stating the state is precluded from seeking the death
pendty unless written notice is served on the defendant or counsdl “within thirty days after the
defendant’ s arraignment upon the charge of aggravated first degree murder unless the court, for good
cause shown, extends or reopens the period for filing and service of the notice’); UNITED STATES
ATTORNEYS MANUAL, supra note 160, § 9-10.030 (“If the United States Attorney decides to request
goprova to seek the death pendty, the United States Attorney’ s Office should inform counse for the
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duty to invite a death pendty prosecution. While preparing for a capital case when notice has not been
given, counsdl should aso prepare to challenge any prosecution efforts that should be barred for failure
to give notice.'*?

Counsd must continue to treeat the case as capitad “until the imposition of the death
pendlty is no longer alegd possibility.”**®

defendant.”). Othersdo not. See, e.g., Digtrict Court, Gilpin County, 825 P.2d 1000, 1002 (Colo.
1992) (“Thereisno Colorado statute requiring the prosecutor to give notice of intent to seek the death
penalty.”); Sireci v. State, 399 So. 2d. 964, 970 (Fla. 1981) (“When oneis charged with murder in the
first degree, heiswdl aware of the fact thet it is a capital felony punishable by a maximum sentence of
death.”), cert. denied, 456 U.S. 984 (1982); Williamsv. State, 445 So. 2d 798, 804 (Miss. 1984)
(“Anytime an individud is charged with murder, he is put on notice that the death pendty may result.”),
cert. denied, 469 U.S. 1117 (1985). In jurisdictions where the prosecutor is not required to give
notice of the intent to seek the death pendty, due process requires that the defendant be provided
adequate notice. See Lankford v. Idaho, 500 U.S. 110, 119-21 (1991) (holding due process was
violated where the trid court imposed a desth sentence after the prosecution stated it would not
recommend a death sentence and the trid judge was slent following the Sate’ s decision).

162 See eg., Holmberg v. De Leon, 189 Ariz. 109, 112-13, 938 P.2d 1110 (1997) (granting
defense motion to strike State’ s notice of intent to seek death pendty on ground thet it violated state
court rule requiring notice within 30 days of arraignment); State v. Second Judicid Dist. Court, 11 P.3d
1209, 1211, 1215 (Nev. 2000) (concluding trid court acted within its discretion in denying prosecution
moation for leave to file untimely notice of intent to seek death penalty; defense opposed motion). In
accordance with the text accompanying notes 4 through 8 supra, counsd should be mindful of the
possihility that it may be appropriate to pursue the challenge through some collatera proceeding (e.g.,
goplication for awrit of prohibition).

163 History of Guiddine 1.1, supra.
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GUIDELINE 10.3-OBLIGATIONS OF COUNSEL RESPECTING WORKLOAD

Counsel representing clientsin death penalty cases should limit their caseloadsto the level
needed to provide each client with high quality legal representation in accordance with these
Guidelines.

History of Guideline
This Guiddine is based on Guiddine 6.1 of the origind edition.
Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEFENSE SERVICES Standard 5-
5.3 (3d ed. 1992) (“Workload").

ABA STANDARDS FOR CRIMINAL JusTICE: DerFeNSE FUNCTION Standard 4-1.3
(“Délays, Punctudity; Workload”) in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION
FuncTioN AND Derense FuncTion (3d ed. 1993).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 5.1 (1976) (“Establishing Maximum Pending Workload Levesfor
Individud Attorneys’).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINESFOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 5.2 (1976) (“ Statistics and Recordkeeping”).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 5.3 (1976) (“Elimination of Excessve Casdoads’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinelll-12 (1984)
(“Case And Work Overload”).

NAT'L LEGAL AID AND DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DEereNSE REPRESENTATION, Guiddine 1.3 (1994) (“Generd Duties of Defense Counsdl”).

NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AssIGNED CouNseL Sy sTems Standard 4.1(c) (1989) (“ Establishment and Genera Operation of
Assigned Counsd Rogter™).

NAT'L LEGAL AID AND DEFENDER ASS N, STANDARDS FOR THE ADMINISTRATION OF
AsSIGNED COuNsEeL SysTems Standard 4.1.2 (1989) (“Workloads of Attorneys’).

NAT'L ADVISORY CoMmM’'N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT
OF THE TAsk Force ON THE CourTs Standard 13.12 (1973) (“Workload of Public Defenders’).
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Commentary

It is each attorney’ s duty under the Model Rules of Professional Responsibility neither
to accept employment when it would "jeopardize the lawyer's ability to render competent
representation”** nor to handle cases without "adequate preparation.”'* Applying these professiona
norms to the specid context of defense representation in deeth penalty cases, this Guideline mandates
that attorneys maintain aworkload consistent with the provison of high quality legal representation,
bearing in mind the congderations discussed in the Commentary to Guiddine 6.1

Once having agreed to represent a capita client, counsd should control their overal
workload so as to be able to do so effectively. Counsd who determine, in the exercise of best
professond judgment, that accepting new cases or continuing with old oneswill lead to providing
capital defense representation of less than high quaity should take such steps as may be appropriate to
reduce pending or projected casel oads, such as seeking ass stance from the Responsible Agency,
refusing further cases and moving to withdraw from existing cases.

In short, an attorney whose workload threatens to cause a breach of hisor her
obligations under these Guiddines has aduty to take corrective action. Counsd in that Situation may not
amply attempt to muddle through.

164 MoDEL RULES OF PROFESSIONAL ReEsPONSIBILITY Rule 1.1 note, at 8. (1999).

165 |d. at Rule 1.1 cmt. 5. Cf. David J. Williams, Letter to the Editor, LA. B. J., Aug./Sep. 2002,
at 86 (Letter from counsel to Ledie Dae Martin, who was executed on May 10, 2002, stating, “[T]he
caseload of the lead counsel was such that he only had time to read through the file once before trid. . .
. This case cost me most of the respect that | formerly had for the crimind justice system.”).
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GUIDELINE 104 -THE DEFENSE TEAM

A. When it isresponsible for designating counsel to defend a capital case, the
Responsible Agency should designate a lead counsel and one or mor e associate
counsdl. The Responsible Agency should ordinarily solicit the views of lead counsel
befor e designating associate counsel.

B. Lead counsel bearsoverall responsibility for the performance of the defense team, and
should allocate, direct, and superviseitswork in accordance with these Guidelines and
professional standards.

1 Subject to the foregoing, lead counsel may delegate to other members of the
defense team dutiesimposed by these Guidelines, unless:

a. The Guideline specifically imposes the duty on “lead counsel,” or

b. The Guideline specifically imposesthe duty on “all counsdl” or “all
members of the defense team.”

C. As soon as possible after designation, lead counsel should assemble a defense team
by:

1 Consulting with the Responsible Agency regarding the number and identity of
the associate counsd;

2. Subject to standards of the Responsible Agency that arein accord with these
Guidelines and in consultation with associate counsel to the extent practicable,
selecting and making any appropriate contractual agreementswith non-
attorney team membersin such a way that the team includes:

a. at least one mitigation specialist and one fact investigator;

b. at least one member qualified by training and experienceto screen
individualsfor the presence of mental or psychological disordersor
impairments, and

C. any other member s needed to provide high quality legal representation.

D. Counsd should demand on behalf of the client all resour ces necessary to provide high
quality legal representation. If such resourcesare denied, counsel should make an
adequaterecord to preservetheissue for post-conviction review.

History of Guideline

This Guiddineisnew. It supplements Guiddine4.1.
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Related Standards

ABA CRIMINAL JusTICE MENTAL HEALTH STANDARDS Standard 7-1.1 (1984)
(“Roles of Menta Hedlth and Mental Retardation Professonas In The Criminal Process’).

ABA CRIMINAL JUSTICE MENTAL HEALTH STANDARDS Standard 7-5.7 (1985)
(“Evauation and Adjudication of Competence To Be Executed; Stay of Execution; Restoration of
Competence”’).

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION Standard 3-2.4
(“Specid Assdants, Investigative Resources, Experts’) in ABA STANDARDS FOR CRIMINAL JUSTICE:
ProsecUTION FUNCTION AND DEFENSE FUNCTION (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JusTiCE: DerFeNSE FuNcTION Standard 4-4.1
(“Duty To Invedtigate’) in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND
Derense FUNcTION (3d ed. 1993).

NAT'L LEGAL AID AND DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DEereENSE REPRESENTATION, Guiddine 4.1 (1997) (“Investigation”).

NAT L ADVISORY CoMmM’'N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT
OF THE TAsk FORCE ON THE CourTs, Standard 13.14 (1973) (“ Supporting Personnel And
Facilities’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddine 111-8 (1984)
(“Support Staff And Forensic Experts’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 3.4 (1976) (“Nonpersonnel Needs In Defender Offices’).

NAT'L LEGAL AID AND DEFENDER ASS' N, STANDARDS FOR THE ADMINISTRATION OF
AssGNED CouNseL SysTems Standard 4.6 (1989) ( Support Services’).

NAT'L LEGAL AID AND DEFENDER ASS N, GUIDELINES FOR LEGAL DEFENSE SYSTEMS
IN THE UNITED STATES, Guiddine 3.1 (1976) (* Assgned Counsdl Fees And Supporting Services’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddine 111-9 (1984)
(“Invedtigators’).

NAT'L LEGAL AID AND DEFENDER ASS' N, GUIDELINES FOR NEGOTIATING AND
AWARDING GOVERNMENTAL CONTRACTS FOR CRIMINAL DEFENSE SERVICES, Guiddinel11-10 (1984)

65



(“Compensation”).

NAT'L CoNF. OF CoMMISSIONERS ON UNIFORM STATE Laws, Modd Public
Defender Act, Section 2 (1970) (“Right To Representation, Services, And Fecilities’).

NAT'L CoNF. OF CoMMISSIONERS ON UNIFORM STATE LAaws, Modd Public
Defender Act, Section 12 (1970) (“Personnel And Facilities’).

NAT L ADVISORY CoMmM’'N ON CRIMINAL JUSTICE STANDARDS AND GOALS, REPORT
OF THE TAsk ForRce ON THE CourTs Standard 13.15 (1973) (“Providing Assigned Counsd™).

Commentary

Asreflected in Guiddine 4.1 and the accompanying Commentary, the provision of high
quality legd representation in capital cases requires ateam approach that combines the different kills,
experience, and perspectives of severd disciplines!® The team gpproach enhances the quality of
representation by expanding the knowledge base available to prepare and present the case, increases
efficiency by dlowing attorneys to delegate many time-consuming tasks to skilled assstants and focus
onthe legd issues in the case, ™’ improves the relationship with the dient and his family by providing
more avenues of communication, and provides more support to individual team members'%®

This Guiddline contemplates that the Responsible Agency will ordinarily*®® begin by
designating lead counse for a particular case and then, in consultation with that counsel, designate one
or more associate counsel.*™ As described in Subsection B, the role of lead counsdl isto direct the

166 See TEXAS DEATH PENALTY MITIGATION MANUAL, supra note 103.

167 See Mahoney v. Pataki, 98 N.Y.2d 45, 54, 772 N.E.2d 1118, 1123 (2002).

168 TEXASDEATH PENALTY MITIGATION MANUAL, supra note 103.

189 Thisterm is meant to accommodate the variety of exigent circumstances under which the

provison of high quaity lega representation might require a different procedure. For example, the client
may be so Stuated that the professiondly responsble courseisto have ardatively junior atorney dedl
with the immediate Stuation, designating leed counse subsequently. Or the dient might indst on having
aparticular retained or pro bono attorney involved in the representation.

170 Cf.N.Y. Jup. LAw § 35-b(2) (McKinney 2002) (“With respect to counsdl a trial and a a
separate sentencing proceeding, the court shal appoint two attorneys, one to be designated ‘ lead’
counsdl and the other to be designated ‘associated’ counsd. ”); Cd. Rulesof Ct, R. 4.117(c)(1)
(effective Jan. 1, 2003) (“If the court gppoints more than one attorney, one must be designated lead
counsel and . . . a least one other must be designated associate counsel.”). Because the Responsible
Agency has a continuing duty to monitor the performance of the defense team to insure that it is
providing high quality legal representation at every stage of the case (Guiddine 7.1), the Responsible
Agency may appropriately change these designations to reflect developmentsin the case (e.g., it moves
to a new post-conviction stage, or lead counsa becomesiill).
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work of the defense team in such away that, overdl, it provides high qudity legd representation in
accordance with these Guiddines and professiona standards. Accordingly, lead counsdl isfreeto
dlocate the duties imposed by these Guiddines to gppropriate members of the defense team, with two
exceptions: (1) duties (such as the one contained in Subsection C) that are specificaly imposed on “lead
counsd,” and (2) duties (such as the one contained in Guiddine 10.13) that are specificaly imposed on
“dl counsd” or “dl members of the defense team.”

After designation, lead counsdl should assemble the rest of the defense team. The
Responsible Agency should give lead counsd maximum flexibility in thisregard. For example, counsdl
should Structure the team in such away as to distinguish between experts who will play a* consulting”
role, serving as part of the defense team covered by the attorney-client privilege and work product
doctrine, and experts who will be called to testify, thereby waiving such protections™™ This may well
reguire, in the words of the Guiddine, “appropriate contractua arrangements,” Subsection C (2).

However, Subsection C (2) provides that the Responsible Agency may impose
gtandards on the composition of the defense team that are in accord with these Guiddines. Examples
would include arequirement that a saff attorney of a defender organization utilize in-house resourcesin
the first ingtance, that compensation levels be limited to levels consstent with Guiddine 9.1(C), or that
non-attorneys meet appropriate professond qudifications.

The defense team should include at least two attorneys, afact investigator, and a
mitigation specidist. Theroles of these individuals are more fully described in the commentaries to
Guiddines 1.1 and Guiddine4.1. In addition, as dso described in the Commentary to Guiddine 4.1,
the team must have a member (either one of the foregoing, or an additiona person) with the necessary
qudifications to screen individuas (the dient in the firgt instance, but possibly family members asthe
mitigation investigation progresses) for mental or psychologica disorders or defects and to recommend
such further investigation of the subject as may seem gppropriate.

The team described in the foregoing paragraph is the minimum. In many cases, more
than two attorneys are necessary — for example, aspecidist to assist with motions practice and record
presarvation, or an attorney who is particularly knowledgesble about an area of scientific evidence!”
As discussed in the Commentary to Guideline 4.1, because mental health issues pervade capita casesa
psychologist or other menta health expert may well be a needed member of the defense team. Asthe
Commentary to Guideline 4.1 aso discusses, additiona expert assstance specific to the case will dmost
aways be necessary for an effective defense.

7 See James J. Clark et d., The Fiend Unmasked: Developing the mental health dimensions
of the defense, in KENTuCKY DEP'T OF PuB. ADVOCACY, MENTAL HEALTH & EXPERTS MANUAL ch.
8 (6th ed. 2002), available at http:/Mwww.dpa.gate ky.usllibrary/manua s'menta/Ch08.html; ABA
STANDARDS FOR CRIMINAL JUSTICE: MENTAL HEALTH Standard 7-1.1 & cmt., in ABA CRIMINAL
JusTICE MENTAL HEALTH STANDARDS (1989) (mentd health and mentd retardation experts serving as
consultants are agents of the attorney, subject to the attorney-client privilege and the work-product
doctrine); accord id. Standard 7-3.3 cmt; see also supra Guideline 4.1(B)(2).

172

Cf. Freedman, supra note 50, at 1089 n.1 (each of Sx primary attorneys and eleven other
named professonas were “critica to saving Mr. Washington'slife’).
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Lead counsd isresponsble, in the exercise of sound professond judgment, for
determining what resources are needed and for demanding that the jurisdiction provide them. Because
the defense should not be required to disclose privileged communications or strategy to the prosecution
in order to secure these resources,*”® counsd should insist on making such requests ex parte and in
camera.'’

If such requests are denied, counsal should make an adequate record to preserve the
issue for post-conviction review.*”

8 Seesupra Guiddine 4.1(B)(2).

17 Many jurisdictions provide, by statute or case law, that requests for expert assistance may be

made ex parte so that indigent defendants are not required to divulge confidential work product or
drategy to the prosecution. See, e.g., Williamsv. State, 958 S.W.2d 186, 192-94 (Tex. Crim. App.
1997); Ex parte Moody, 684 So. 2d 114, 120 (Ala. 1996); State v. Barnett, 909 S.W.2d 423, 428-
29 (Tenn. 1995); Ex parte Lexington County, 314 S.C. 220, 228, 442 S.E.2d 589, 594 (1994) (equal
protection concerns require hearing to be both ex parte and in camera); Brooks v. State, 259 Ga.
562, 565-66, 385 S.E.2d 81, 84 (1989) (while state could be heard on fiscal issues, showing of need
for expert should be made ex parte), cert. denied, 494 U.S. 1018 (1990); McGregor v. State, 733
P.2d 416, 416 (Okla. Crim. App. 1987) (“[T]o alow participation, or even presence, by the State
would thwart the Supreme Court’ s attempt to place indigent defendants, as nearly as possible, on a
level of equality with nonindigent defendants.”); 18 U.S.C. § 3006(A)(e)(1) (providing for ex parte
hearings for requests for investigative, expert or other services for indigent defendants); CAL. PENAL
CopDE § 987.9(a) (West Supp. 2002); KAN. STAT. ANN. § 22-4508 (1995); MINN. STAT. ANN. 8
611.21(a) (West Supp. 2002); Nev. Rev. STAT. ANN. 8§ 7.135 (Michie 1998); N.Y. COUNTY LAW 8
722-c (McKinney Supp. 2002); S.C. Cobe ANN. 8 16-3-26(C)(1) (Law. Co-op. 2001); TeENN.
CobDE ANN. 8§ 40-14-207(b) (1997).

17 Under the AEDPA, such arecord may be critical to the ability of the dlient to succeed on
federal habeas corpus. See Williamsv. Taylor, 529 U.S. 420, 437 (2000); see generally Stephen B.
Bright, Obtaining Funds for Experts and Investigative Assistance, THE CHAMPION, June 1997, at
31, 33; Edward C. Monahan & James J. Clark, Funds for Defense Experts. What a National
Benchmark Requires, THE CHAMPION, June 1997, at 12.
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GUIDELINE 10.5—RELATIONSHIPWITH THE CLIENT

A. Counsd at all stages of the case should make every appropriate effort to establish a
relationship of trust with the client, and should maintain close contact with the client.

B. 1

Barring exceptional circumstances, an interview of the client should be
conducted within 24 hours of initial counse’sentry into the case.

Promptly upon entry into the case, initial counsel should communicatein an
appropriate manner with both the client and the gover nment regarding the
protection of the client’srights against self-incrimination, to the effective
assistance of counsel, and to preservation of the attor ney-client privilege and
similar safeguards.

Counsd at all stages of the case should re-advise the client and the gover nment
regar ding these mattersasappropriate.

C. Counsel at all stages of the case should engage in a continuing inter active dialogue
with the client concerning all mattersthat might reasonably be expected to have a
material impact on the case, such as:

1

the progress of and prospects for the factual investigation, and what assistance
the client might providetoit;

current or potential legal issues,

the development of a defense theory;

presentation of the defense case;

potential agreed-upon dispositions of the case;

litigation deadlines and the projected schedule of case-related events,; and

relevant aspects of the client’ s relationship with correctional, parole, or other
gover nmental agents (e.g., prison medical providersor state psychiatrists).

History of Guideline

This Guiddine collects, and dightly expands upon, materid that was found in Guideines

11.4.2,11.6.1, and 11.8.3 of the origind edition. The mgor revisons make this standard apply to all
stages of acapitd case and note expressy counsd’ s obligation to discuss potential dispositions of the
case with the client.

Related Standards
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ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-3.1
(“Establishment of Relationship”), Standard 4-3.2 (“ Interviewing the Client”), Standard 4-3.8 (“Duity to
Keep Client Informed”), and Standard 4-5.2 (“ Control and Direction of the Case’), in ABA
STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFeENSE FUNCTION (3d ed.
1993).

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNse REPRESENTATION, Guideline 1.3(c) (“Generd Duties of Defense Counsd”), Guiddine 2.2
(“Initid Interview™) (1997).

NAT'L LEGAL AID AND DEFENDER ASS N, THE 10 PRINCIPLES OF A PuBLIC DEFENSE
DEeLIVERY SysTEM, Principle 3 (2000) (“Clients are screened for digibility, and defense counsd is
assigned and notified of gppointment, as soon as feasible after clients arrest, detention, or request for
counsd”).

Commentary
The Problem

Immediate contact with the client is necessary not only to gain information needed to
secure evidence and crucial witnesses, but dso to try to prevent uncounseled confessions or admissions
and to begin to establish aredationship of trust with the client.

Anyone who has just been arrested and charged with capita murder islikely to beina
date of extreme anxiety. Many capital defendants are, in addition, severely impaired in ways that make
effective communication difficult: they may have mentd illnesses or persondity disorders that make them
highly distrustful or impair their reasoning and perception of redlity; they may be mentaly retarded or
have other cognitive impairments that affect their judgment and understanding; they may be depressed
and even suicidd; or they may be in complete denid in the face of overwhelming evidence. In fact, the
prevaence of mentd illness and impaired reasoning is so high in the capital defendant population that
“[i]t must be assumed that the dlient is emotiondly and intellectually impaired.”*”® There will dso often
be sgnificant cultura and/or language barriers between the client and his lawyers. In many cases, a
mitigation specidigt, socid worker or other mental health expert can help identify and overcome these
barriers, and assst counsd in establishing arapport with the client.

Counsd’ s Duty

176 See Rick Kammen & Lee Norton, Plea Agreements. Working with Capital Defendants,

THE ADVOCATE, Mar. 2000, at 31, available at

http://mwww.dpa state.ky.ug/library/advocate/mar00/pleahtml; see also Lewis, supra note 91, at 840
(finding 40% of death row inmates to be chronicaly psychatic); Dorothy O. Lewiset d.,
Neuropsychiatric, psychoeducational, and family characteristics of 14 juveniles condemned to
death in the United States, 145 Am. J. PsycHIATRY 584, 585 (1988) (finding 50% of death
sentenced juvenilesin survey suffered from psychoss and dl were severdly abused as children).
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Although ongoing communication by non-attorney members of the defense team is
important, it does not discharge the obligation of counsdl at every stage of the case to keep the client
informed of developments and progress in the case, and to consult with the client on Strategic and
tactical matters. Some decisions require the dlient’ s knowledge and agreement;*”” others, which may be
made by counsdl, should nonetheless be fully discussed with the client beforehand.

Egtablishing ardationship of trust with the client is essentid both to overcome the
client’s naturd resistance to disclosing the often personal and painful facts necessary to present an
effective pendty phase defense, as discussed in the text accompanying notes 101-04 supra, and to
ensure that the client will listen to counsd’ s advice on important matters such as whether to testify and
the advisability of aplea'”™ Client contact must be ongoing. An occasiona hurried interview with the
client will not reved to counsel al the facts needed to prepare for tria, gpped, post-conviction review,
or clemency. Similarly, aclient will not —with good reason — trust alawyer who vists only afew times
before tria, does not send or reply to correspondence in atimely manner, or refuses to take telephone
cdls. It isaso essentid for the defense team to develop a rdlationship of trust with the dient’ s family or
others on whom the client relies for support and advice.

Often, so-cdled “difficult” clients are the consequence of bad lawyering — ether in the
past or present.'® Simply treeting the dient with respect, listening and responding to his concerns, and
keeping him informed about the case will often go along way towards dliciting confidence and
cooperation, **

77 See, eg., Nixonv. Singletary, 758 So. 2d 618 (Fla. 2000) (ineffective assistance for counsd to
fail to obtain client’s explicit prior consent to strategy of conceding guilt to jury in opening Satement in
effort to preserve credibility for sentencing), cert. denied, 531 U.S. 980 (2000).

178 See ABA STANDARDS FOR CRIMINAL JusTiCE: DEFENSE FUNCTION Standard 4-5.2 & cmt., in

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed.
1993). See also Kevin M. Doyle, Heart of the Deal: Ten Suggestions for Plea Bargaining, THE
CHAMPION, Nov. 1999, at 68 (counsel should not expect client to accept plea bargain unless opinionis
founded on experience and leg work investigating the case); White, supra note 2, at 371, 374
(thorough investigation and relationship of trust key to persuading client to accept gppropriate plea
offer).

179 See White, supra note 2, at 338 (“ Often, capital defendants have had bad prior experiences
with gppointed attorneys, leading them to view such attorneys as * part of the system’ rather than
advocates who will represent their interests. Appointed capital defense attorneys sometimes exacerbate
this perception by harshly criticizing their dients conduct or making it clear that they are ructant to
represent them. A capital defendant who experiences, or previoudy has experienced, these kinds of
judgments understandably will be reluctant to trust his atorney.”).

180 A lawyer can frequently earn adlient’strust by assisting him with problems he encountersin

prison or otherwise demongtrating concern for the client’swell being and a willingness to advocate for

him. Seeid.; Lee Norton, Mitigation Investigation, in FLORIDA PuBLIC DEFENDER ASSN,

DerFeENDING A CAPITAL CASE IN FLORIDA 25 (2001). Accordingly, such advocacy is an appropriate
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Overcoming barriers to communication and establishing a rapport with the client are
critical to effective representation. Even gpart from the need to obtain vita information,™®* the lawyer
must understand the dient and his life history.*®? To communicate effectively on the dient’s behdlf in
negotiating a plea, addressing ajury, arguing to a post- conviction court, or urging clemency, counsel
must be able to humanize the defendant. That cannot be done unless the lawyer knows the inmate well
enough to be able to convey a sense of truly caring what happens to him.**

Counsd’ s Duties Respecting Uncooperative Clients

Some dientswill initidly ingst that they want to be executed — as punishment or because
they believe they would rather die than spend the rest of their livesin prison; some clients will want to
contest their guilt but not present mitigation. It isineffective assstance for counsel to smply acquiesce
to such wishes, which usudly reflect overwheming fedlings of guilt or despair rather than arationd
decision.’® Counsd should initidly try to identify the source of the dient’s hopelessness. Counsd
should consult lawyers, clergy or others who have worked with smilarly Stuated desth row inmates.
Counsdl should try to obtain treatment for the client’s mental and/or emationd problems, which may
become worse over time. One or more members of the defense team should aways be available to talk
to the client; members of the dient’s family, friends, or dergy might dso be enlisted to talk to the client
about the reasons for living; inmates who have accepted pleas or been on death row and later received
alife sentence (or now wish they had), may aso be avauable source of information about the
possibility of making a condructive lifein prison. A dlient who ingsts on hisinnocence should be
reminded thet awaiver of mitigation will not persuade an appellate court of hisinnocence, and securing
alife sentence may bar the state from seeking deeth in the event of anew trid.*®

part of therole of defense counsdl in acapitd case. Indeed, alawyer who displays a greater concern
with habeas corpus doctrine than with recovering the radio that prison authorities have confiscated from
the dient isunlikely to develop the sort of ardationship that will lead to a satisfactory lega outcome.

181 Oneimportant exampleis the fact that the dient is mentally retarded — afact thet the client may
conced with greet kill, see, e.g., JamesW. Ellis& Ruth A. Luckasson, Mentally Retarded Criminal
Defendants 53 Geo. WAsH. L. Rev. 414, 484-86 (1985), but one which counsd absolutely must
know. See Atkinsv. Virginia, 122 S. Ct. 2242, 2252 (2002) (holding that mentally retarded
defendants may not condtitutionaly be executed).

82 See Goodpaster, supra note 2, at 321.

18 See Norton, supra note 180, at 5; White, supra note 2, at 374-75 (jury will be lesslikdy to
empathize with defendant if it does “not perceive abond between the defendant and his attorney™).

184

Seeinfra Guideline 10.7(A) and accompanying Commentary; Kammen & Norton, supra note
176, at 32.

18 See Bullington v. Missouri, 451 U.S. 430 (1981); see also Sattazahn v. Pennsylvania, 123
S.Ct. 732 (2003).
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Counsd in any event should be familiar enough with the client’s menta condition to
make a reasoned decision — fully documented, for the benefit of actors at later stages of the case—
whether to assert the position that the client is not competent to waive further proceedings.*®

The Temporal Scope of Counsd’s Duties

The obligations imposed on counsd by this Guideline apply to dl stages of the case.
Thus, post-conviction counsd, from direct gpped through clemency, must not only consult with the
client but aso monitor the client’s personal condition for potential legal consequences.™®” For example,
actions by prison authorities (e.g., solitary confinement, administration of psychotropic medications) may
impede the ability to present the client as awitness at a hearing,**® and changesin the dlient’'s mental
state (e.g., asaresult of the breakup of aclose relationship or aworsening physical condition) may bear
upon his capacity to assist counsd and, ultimately, to be executed.*® 1n any event, as dready
discussed, maintaining an ongoing relationship with the dient minimizes the possibility thet he will engage
in counter- productive behavior (e.g., attempt to drop appeals, act out before a judge, confess to the
media). Thus, the failure to maintain such a rdationship is professiondly irresponsible®

186 gSee generally Godinez v. Moran, 509 U.S. 389, 399-402 (1993) (setting forth minimum
competency standard that the Congtitution requires).

187 Seeinfra text accompanying note 338.

18 See Rigginsv. Nevada, 504 U.S. 127 (1992) (defendant was contitutionally entitled to have
adminigtration of anti-psychotic drugs cease before trid).

18 Seeinfra text accompanying note 339.

1%0 See ABA MoDEL RuLES OF PROFESSIONAL CoNDUCT Rule 1.4(a) (2002) (“A lawyer shdl
keep a client reasonably informed about the status of a matter and promptly comply with reasonable
requests for information.”).
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GUIDELINE 10.6 —ADDITIONAL OBLIGATIONS OF COUNSEL REPRESENTING A
FOREIGN NATIONAL

A. Counsdl at every stage of the case should make appropriate effortsto determine
whether any foreign country might consider the client to be one of its nationals.

B. Unless predecessor counsel has already done so, counsel representing aforeign
national should:

1. immediately advise the client of hisor her right to communicate with the
relevant consular office; and

2. obtain the consent of the client to contact the consular office. After obtaining
consent, counsd should immediately contact the client’s consular office and
inform it of the client’s detention or arrest.

a. Counsd who isunableto obtain consent should exercise hisor her best
professional judgment under the circumstances.

History of Guideline

This Guiddineis new and reflects deveopmentsin law and practice snce the origind
edition.

Related Standards

Vienna Convention on Consular Relations and Optiona Protocol on Disputes, April 24,
1963, art. 36, 21 U.S.T. 77, T.l.A.S. 6820.

Commentary

The right to consular assistanceis contained in Article 36 of the Vienna Convention on
Consular Rdlations, amulltilaterd treety ratified unconditionaly by the United Statesin 1969. Under its
provisons, an obligation rests on local authorities to promptly inform detained or arrested foreign
nationas of their right to communicate with their consulate. At the request of the foreign nationd, locd
authorities must contact the consulate and permit consular communi cation and access.

Thereis consderable evidence that American local authorities routindy fal to comply
with their obligations under the Vienna Convention.™*

191 SeeBreard v. Greene, 523 U.S. 371, 380 (1998) (Breyer, J., dissenting) (finding Paraguayan

nationd's argument for stay of execution not wholly without merit where the United States government

had submitted an amicus brief acknowledging that the Vienna Convention had been violated); Sandra

Babcock, The Role of International Law in United Sates Death Penalty Cases, 15 LEIDEN J. INT.

L. 367, 368 (2002) (describing violations as “widespread and uncontested”). Furthermore, counsel
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Any such fallureislikely to have both practical and legd implications. Asapractica
matter, consuls are empowered to arrange for their nationals legd representation and to provide awide
range of other services. These include, to name a few, enlisting the diplomatic assstance of their
country to communicate with the State Department and international and domestic tribunds (e.g.,
through amicus briefs), assgting in investigations abroad, providing culturaly gppropriate resources to
explain the American lega system, arranging for contact with families and other supportive individuas.
Asalega matter, a breach of the obligations of the Vienna Convention or a bilateral consular
convention may well give riseto adam on behdf of the dlient.

Enlisting the consulate' s support after obtaining the client’ s consent to do so should
therefore be viewed by counsel as animportant eement in defending aforeign nationd & any sage of a
desth penalty case,*? and counsal should aso give careful condderation to the assertion of any legd rights
that the client may have as aresult of any falure of the government to meet its treety obligations.

Subsection B(2)(a) recognizes, however, that cases do vary. A range of considerations
may make clients reluctant to have their consular office informed of their detentions. In many
circumstances, such as those in which clients smply fear embarrassment if word of their plight reaches
home, the atorney should counsd the client to overcome the reluctance. But if the client isa political
dissdent and the likely effect of informing the consulate would be to cause adverse consequences to his
relatives without obtaining any assi stance with the case, the attorney might reasonably abide by the client’s
direction to withhold notification. The matter should, however, be kept under continuing review, snce
conditions may well change over time.

should be dert to the fact that the United States has bilateral consular tresties with over 50 countries
which may impaose obligations additional to those under the Vienna Convention, see

www.travel .state.gov/notification5.html#provisons (listing tregties). One exampleis Article 16 of the
Consular Convention Between the United States and the United Kingdom, 3 U.S.T. 3426 (1952),
which currently covers 32 independent countries around the world that were formerly entities within the
British Empire.

192 SeeValdez v. State, 46 P.3d 703, 710 (Okla. Crim. App. 2002) (granting post-conviction
relief because it was ineffective assstance for trid counsd not to “inform Petitioner he could have
obtained financid, legd and investigative assstance from his consulate’); see also Breard v. Greene,
523 U.S. 371, 380 (1998); Anne-Marie Saughter, Editorial: On a Foreign Death Row, WASH.
Posr, Apr. 14, 1998, at A15 (noting that under the Vienna Convention on Consular Relaions, “[4]
citizen is entitled to the protection and advice of his or her government when caught in aforeign legd
system and aforeign language,” granting thet citizen accessto “atrandator, loca counsd and diplomatic
pressureif needed”). Foreign governments often have forma assistance programs in place for nationds
facing the death pendlty in the United States. See, e.g., AnaMendieta, Mexico Will Aid Nationalsin
US Fund Will Help 45 Death Row Inmates, CHICAGO SUN-TIMES, Oct. 6, 2000, at 18 (describing
cregtion of legd assstance program to defend the rights of Mexican nationa's sentenced to death in the
United States and bolster recognition of rights under the Vienna Convention); Court Blocks Execution
of Canadian in Texas, WAsH. PosT, Dec. 10, 1998, at A47 (“Canada. . . regularly seeks clemency
for Canadians sentenced to death abroad”).
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Subsection A isincluded in the Guiddine to emphasize that the determination of nationdity
may require some effort by counsdl. A foreign government might recognize an American citizen as one of
its netionas on the basis of an &ffiliation (e.g. one grandparent of that nationality) that would not be
gpparent at first glance.
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GUIDELINE 10.7—INVESTIGATION

A. Counsd at every stage have an obligation to conduct thorough and independent
investigationsrelating to the issues of both guilt and penalty.

1 Theinvestigation regarding guilt should be conducted regardless of any
admission or statement by the client concer ning the facts of the alleged crime,
or overwhelming evidence of guilt, or any statement by the client that evidence
bearing upon guilt isnot to be collected or presented.

2. Theinvestigation regar ding penalty should be conducted regardless of any
statement by the client that evidence bearing upon penalty isnot to be collected
or presented.

B. 1 Counsdl at every stage havean obligation to conduct a full examination of the
defense provided to the client at all prior phases of the case. Thisobligation
includes at minimum interviewing prior counsel and members of the defense
team and examining thefiles of prior counsd.

2. Counsd at every stage have an obligation to satisfy themselvesindependently
that the official record of the proceedingsis complete and to supplement it as

appropriate.

History of Guideline

This Guiddine is based on portions of Guideline 11.4.1 of the origind edition. Changes
in this Guideline clarify that counsd should conduct thorough and independent investigetions relating to
both guilt and pendty issues regardiess of overwhelming evidence of guilt, client statements concerning
the facts of the aleged crime, or client satements that counsd should refrain from collecting or
presenting evidence bearing upon guilt or pendty.

Subsection B (1) is new and describes the obligation of counsel at every stage to
examine the defense provided to the client at al prior phases of the case. Subsection B (2) isdso new
and describes counsdl’ s ongoing obligation to ensure that the official record of proceedingsis complete.
Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-4.1 (* Duty
to Invedtigate’), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE

FuncTion (3d ed. 1993).

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION, Guideline 4.1 (1997) (“Invedtigetion”).

77



Commentary

At every stage of the proceedings, counsdl has aduty to investigate the case
thoroughly.™ This duty isintensified (as are many duties) by the unique nature of the deeth pendty, has
been emphasized by recent statutory changes,'** and is broadened by the bifurcation of capital trias'®
This Guideine outlines the scope of the investigation required a capitd case, but is not intended to be
exhaudtive.

Guilt/Innocence

As noted supra in the text accompanying notes 47-49, between 1973 and 2002 some
100 people were freed from death row in the United States on the grounds of innocence.**
Unfortunately, inadequate investigation by defense attorneys — as well as faulty eyewitnessidentification,
coerced confessions, prosecutorial misconduct, false jailhouse informant testimony,**’ flawed or false
forensic evidence,™® and the specid vulnerability of juvenile suspects — have contributed to wrongful

193 See ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-4.1, 4-6.1, in

ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE FUNCTION (3d ed.
1993); NAT'L LEGAL AID & DEFENDER AsS' N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE
REPRESENTATION, Guiddine 4.1 (1997) (“Investigation”).

19 See28U.S.C. §2254(e)(2), which, as amended by the AEDPA, precludes certain claims
from federa habeas corpus review if the petitioner “has failed to develop the factua bass’ of them “in
State court proceedings.” See also Williamsv. Taylor, 529 U.S. 420 (2000) (construing this section).
195 See generally Lyon, supra note 2; Vick, supra note 3.  Numerous courts have found counsdl
to be ineffective when they have failed to conduct an adequate investigation for sentencing.  See, e.g.
Williamsv. Taylor, 529 U.S. 362, 395-96 (2000) (counsd ineffective for failing to uncover and present
evidence of defendant’s “nightmarish childhood,” borderline menta retardation, and good conduct in
prison); Brownleev. Haley, 306 F.3d 1043, 1070 (11" Circuit 2002) (counsd ineffective for failing to
“invedtigate, obtain, or present any mitigating evidence to the jury, let done the powerful mitigating
evidence of Brownleg's borderline mentd retardation, psychiatric disorders, and history of drug and
acohol abusg’); infra note 203.

1% See DEATH PENALTY INFORMATION CENTER: Innocence and the Death Penalty, available
at http:/Amww.deathpendtyinfor.org/innoc.html (last visted November 5, 2002) (dating that there are
102 people that have been wrongly convicted of capita crimes).

197 See generally Dodd v. State, 993 P.2d 778 (Okla. Crim. App. 2000) (canvassing specid

unreliability of such tesimony and regtricting its use); supra note 48.

1% Recent years have seen a series of scandals involving the prosecution’s use, knowingly or

unknowingly, of scientifically unsupportable or smply fabricated forensic evidence by governmenta

agents. See, eq., U.S. Dept. JusTicE, OFF. INsP. GEN., The FBI Laboratory: An Investigation into
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convictionsin both capital and noncapital cases™® In capital cases, the mental vulnerabilities of alarge
portion of the client population compound the possibilities for error.?® This underscores the importance
of defense counsd’s duty to take serioudy the possibility of the client’sinnocence®* to scrutinize
carefully the quality of the state's case, and to investigate and re-investigate al possible defenses®®

In this regard, the dements of an appropriate investigation include the following:

1. Charging Documents,

Copiesof al charging documents in the case should be obtained and examined
in the context of the gpplicable law to identify:

a the elements of the charged offense(s), including the eement(s) dleged
to make the death pendty applicable;

Laboratory Practices and Alleged Misconduct in Explosives Related and Other Cases (1997)
(Eighteen-months investigation into charges by whistleblower Frederic Whitehurst that FBI Laboratory
mishandled “some of the most Sgnificant prosecutions in the recent history of the Department of Justice”
finds “ggnificant instances of testimonid errors, substandard andytical work, and deficient practices’);
Paul C. Giandli, The Abuse of Scientific Evidencein Criminal Cases. The Need for Independent
Crime Laboratories, 4 VA. J. Soc. PoL’y & L. 439, 442-69 (1997) (summarizing NUmMerous cases);
supra note 49.

19 See BARRY SCHECK ET AL., ACTUAL INNOCENCE: WHEN JUSTICE GOES WRONG AND How TO
MAKE IT RIGHT (Signet 2001 ed.).

20 geegenerally Atkinsv. Virginia, 122 S. Ct. 2242, 2251-52 (2002) (“Mentally retarded
defendants may be less able to give meaningful assstance to their counsd and are typicaly poor
witnesses, and their demeanor may cregte an unwarranted impression of lack of remorse for their
crimes.”); see also Jurek v. Estdle, 623 F.2d 929 (5th Cir. 1980) (same), cert. denied, 450 U.S. 1001
(1981).
201 Asthis Guiddine emphasizes, that is So even where circumstances gppear overwhelmingly
indicative of guilt. A recent sudy that includes both capital and non-capital DNA exonerations has
found that in 23 percent of the cases the client had confessed notwithstanding hisinnocence. See
SCHECK ET AL., supra note 199, at 92. See also Dan Morain, Blind Justice; John Cherry'sKilling
Left Many Victims; Was the Accused One of Them? L.A. TiMEs, July 16, 1989, View, a 6 (noting
that Jerry Bigelow confessed many times, including to the newspapers and televison stations and was
eventudly found to be innocent).

202 See Steven M. Pincus, “ 1t's Good to be Free” : An Essay About the Exoneration of Albert
Burrell, 28 Wm. MiTcHELL L. Rev. 27, 33 (2001).
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b. the defenses, ordinary and affirmative, that may be available to the
subgtantive charge and to the applicability of the death pendlty;

C. any issues, condtitutiona or otherwise, (such as statutes of limitations or
double jeopardy) that can be raised to attack the charging documents,
and

d. defense counsdl’ s right to obtain information in the possesson of the
government, and the applicability and vdidity of any obligation that
might arise to provide reciproca discovery.

2. Potentid Witnesses:

a Barring exceptional circumstances, counsdl should seek out and
interview potentid witnesses, including, but not limited to:

(@D} eyewitnesses or other witnesses having purported knowledge of
events surrounding the dleged offense itsdlf;

(2)  potentid dibi witness

3 witnesses familiar with aspects of the dient’slife history that
might affect the likelihood that the client committed the charged
offense(s), the degree of culpability for the offense, including:

@ members of the dlient’simmediate and extended family

(b) neighbors, friends and acquaintances who knew the client or his
family

(© former teachers, clergy, employers, co-workers, socia service
providers, and doctors

(d) correctiond, probation or parole officers

(4  membersof the victim's family.

b. Counsd should conduct interviews of potentia witnessesin the
presence of athird person so that there is someone to call as adefense
witness at trid. Alternatively, counsel should have an investigator or
mitigation specidist conduct the interviews. Counsd should investigate
al sources of possible impeachment of defense and prosecution
witnesses.

3. The Police and Prosecution:

Counsdl should make efforts to secure information in the possession of the
prosecution or law enforcement authorities, including police reports, autopsy
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reports, photos, video or audio tape recordings, and crime scene and crime lab
reports. Where necessary, counsel should pursue such efforts through formal
and informd discovery.

4. Physicd Evidence

Counsel should make a prompt request to the police or investigative agency for
any physical evidence or expert reports relevant to the offense or sentencing.
With the assistance of appropriate experts, counsel should then aggressively re-
examine dl of the government’ s forensic evidence, and conduct appropriate
andyses of dl other available forensic evidence.

5. The Scene:

Counsel should view the scene of the dleged offense as soon as possible. This
should be done under circumstances as Smilar as possible to those existing a
the time of the aleged incident (e.g., weather, time of day, and lighting
conditions).

Pendlty

Counsdl’s duty to investigate and present mitigating evidence is now well established ”
The duty to investigate exists regardless of the expressed desires of aclient.® Nor may counsd “sit

203 See eg., Williamsv. Taylor, 529 U.S. 362, 395-96 (2000) (counsdl ineffective for failing to
uncover and present evidence of defendant’s “nightmarish childhood,” borderline menta retardation,
and good conduct in prison); Caro v. Woodford, 280 F.3d 1247, 1255 (Sth Cir. 2002) (counsel
ineffective for failing to investigate and present evidence of client’s brain damage due to prolonged
pesticide exposure and repeated head injuries, and failing to present expert testimony explaining “the
effects of the severe physica, emotiona, and psychologica abuse to which Caro was subjected asa
child"), cert. denied, 122 S. Ct. 2645 (2002); Coleman v. Mitchell, 268 F.3d 417, 449-51 (6th Cir.
2001) (though counsdl’s duty to investigate mitigating evidence is well established, counsd failed to
investigate and present evidence that defendant had been abandoned as an infant in a garbage can by his
mentally ill mother, was raised in a brothd run by his grandmother where he was exposed to group sex,
bestidity and pedophilia, and suffered from probable brain damage and borderline persondity disorder),
cert. denied, 122 S, Ct. 1639 (2002); Jermyn v. Horn, 266 F.3d 257, 307-08 (3d Cir. 2001) (counsel
ineffective for failing to investigate and present evidence of defendant’ s abusive childhood and
“psychiatric testimony explaining how Jermyn’s development was thwarted by the torture and
psychologica abuse he suffered as a child”); supra note 195.

204 See Blanco v. Singletary, 943 F.2d 1477, 1501-03 (11th Cir. 1991) (counse ineffective for
“latch[ing] onto” client’s assertions he did not want to call pendty phase witnesses and failing to conduct
an investigation sufficient to alow their dient to make an informed decison to waive mitigation), cert.
denied, 525 U.S. 837 (1989); see also Karisv. Calderon, 283 F.3d 1117, 1136-41 (9th Cir. 2002),
petition for cert. filed (U.S. Sept. 13, 2002) (No. 02-434).
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idly by, thinking that investigation would be futile”®® Counsd cannot responsibly advise a client about
the merits of different courses of action, the client cannot make informed decisons, and counsel cannot
be sure of the client’ s competency to make such decisions, unless counsel has first conducted a
thorough investigation with respect to both phases of the case. ™

Because the sentencer in acgpita case must consder in mitigation, “anything in the life
of the defendant which might militate againgt the gppropriateness of the deeth pendty for the
defendant,”®’” “ pendlty phase preparation requires extensive and generaly unparalded investigation into
persond and family history.”?® In the case of the dlient, this begins with the moment of conception.?*
Counsdl needsto explore:

205 Voylesv. Watkins, 489 F. Supp. 901, 910 (N.D. Miss. 1980); accord Austin v. Bell, 126
F.3d 843, 849 (6th Cir. 1997) (counsdl’ sfallure to investigate and present mitigating evidence at the
pendty phase of the trid, on grounds that he “did not think that it would do any good,” congtituted
ineffective assgtance), cert. denied, 523 U.S. 1079 (1998).

206 See eg., Slvav. Woodford, 279 F.3d 825, 838-39 (9th Cir. 2002), cert. denied, 123 S. Ct.
342 (2002); Coleman v. Mitchdll, 268 F.3d 417, 447 (6th Cir. 2001), cert. denied, 122 S. Ct. 1639
(2002); Battenfield v. Gibson, 236 F.3d 1215, 1229 (10th Cir. 2001) (“In addition to hampering
[defense counsdl’ 5] ability to make dtrategic decisions, [defense counsd’ §] falure to investigate
[defendant’ s background] clearly affected his ability to competently advise [defendant] regarding the
meaning of mitigation evidence and the availability of possible mitigation Srategies.”); United Statesv.
Gray, 878 F.2d 702, 711 (3d Cir. 1989) (“[C]ounsdl can hardly be said to have made a Strategic
choice againg pursuing a certain line of investigation when s’he has not yet obtained the facts on which
such adecision could be made.”); Knighton v. Maggio, 740 F.2d 1344, 1350 (5th Cir. 1984)
(petitioner entitled to relief if record shows that “counsd could not make a vaid srategic choice
because he had made no investigation”), cert. denied, 469 U.S. 924 (1984).

207 Brown v. State, 526 So. 2d 903, 908 (Fla. 1988) (citing Hitchcock v. Dugger, 481 U.S. 393
(1987)). See Eddings v. Oklahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 586 (1978).

28 Russdl Stetler, Mitigation Evidence in Death Penalty Cases, THE CHAMPION, Jan./Feb.
1999, at 35; seealso, ABA Crimina Justice Section, Report to the House of Delegates (Feb. 1990),
reprinted in Toward a More Just and Effective System of Review in Sate Death Penalty Cases
Toward a More Just and Effective System of Review, supra note 84, at 63.

29 Norton, supra note 180, a 2 (mitigation investigation must encompass dient’s “whole life’);
EQUAL JusTICE INITIATIVE OF ALA., ALABAMA CAPITAL DEFENSE TRIAL MANUAL ch. 12 (3d ed.
1997) [hereinafter ALABAMA CAPITAL DEFENSE TRIAL MANUAL]; Lyon, supra note 2, at 703
(observing that “ mitigation begins with the onset of the [defendant’ g life’ because “[m]any [defendants ]
problems gtart with things like fetd dcohol syndrome, head trauma at birth, or their mother’ s drug
addiction during pregnancy”); Vick, supra note 3, at 363.
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(@D} Medicd higtory (including hospitdizations, mental and physicd illness or
injury, alcohol and drug use, pre-natd and birth trauma, malnutrition,
developmentd delays, and neurologica damage);

2 Family and socid higtory (induding physicad, sexud or emotiond abuse; family
history of mentd illness, cognitive impairments, substance abuse, or domestic
violence; poverty, familid ingtability, neighborhood environment and peer
influence); other traumatic events such as exposure to crimind violence, the loss
of aloved one or anatura disaster; experiences of racism or other socid or
ethnic bias; cultura or rdligiousinfluences; failures of government or sociad
intervention (e.g., failure to intervene or provide necessary services, placement
in poor qudity foster care or juvenile detention facilities);

3 Educationd higtory (including achievement, performance, behavior, and
activities), pecid educationd needs (including cognitive limitations and learning
disailities) and opportunity or lack thereof, and activities;

4 Military service, (including length and type of service, conduct, specid training,
combat exposure, health and mental hedlth services);

(5) Employment and training higtory (indluding skills and performance, and barriers
to employability);

(6) Prior juvenile and adult correctiona experience (including conduct while under
supervison, in inditutions of education or training, and regarding clinica
services);

The mitigation investigation should begin as quickly as possible, because it may affect
the investigation of firgt phase defenses (e.g., by suggesting additiona areas for questioning police
officers or other witnesses), decisions about the need for expert evauations (including competency,
mental retardation, or insanity), motion practice, and plea
negotiations.#°

Accordingly, immediately upon counsd’ s entry into the case gppropriate member(s) of
the defense team should meet with the client to:

1 discuss the dleged offense or events gving rise to the charge(s), and any
improper police investigative practice or prosecutorial conduct which affectsthe
client'srights;

2. explore the existence of other potential sources of information relating to the
offense, the dlient’s menta state, and the presence or absence of any

210 See supra text accompanying notes 11- 26.
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aggravating factors under the applicable desth pendty statute and any mitigating
factors, and

3. obtain necessary releases for securing confidentia records relating to any of the
relevant histories.

Counsd should bear in mind that much of the information that must be icited for the
sentencing phase investigation is very persond and may be extremely difficult for the client to discuss
Topics like childnood sexud abuse should therefore not be broached in an initial interview. Obtaining
such information typicaly requires overcoming considerable barriers, such as shame, denid and
repression, aswell as other menta or emotiona impairments from which the client may suffer. Asnoted
supra in the text accompanying note 101, a mitigation specidist who is trained to recognize and
overcome these barriers, and who has the skills to help the client cope with the emotional impact of such
painful disclosures, isinvauable in conducting this agpect of the investigation.

It is necessary to locate and interview the client’s family members (who may suffer from
some of the same impairments as the client), and virtualy everyone ese who knew the client and his
family, including neighbors, teachers, clergy, case workers, doctors, correctional, probation or parole
officers, and others*! Records — from courts, government agencies, the military, employers, etc. — can
contain awedth of mitigating evidence, documenting or providing clues to childhood abuse, retardation,
brain damage, and/or mentdl illness,**? and corroborating witnesses' recollections. Records should be
requested concerning not only the dlient, but aso his parents, grandparents, siblings, and children.”® A
multi-generationd investigation frequently discloses sgnificant petterns of family dysfunction and may

21 Goodpaster, supra note 2, at 321; Lyon, supra note 2, at 703-04; Vick, supra note 3, at 366-
67.

22 see Williamsv. Taylor, 529 U.S. 362, 395 (2000) (counsdl ineffective where they “failed to
conduct an investigation that would have uncovered extensive records graphicaly describing Williams
nightmarish childhood, not because of any srategic calculation but because they incorrectly thought that
state law barred access to such records. Had they done so, the jury would have learned that Williams
parents had been imprisoned for the crimina neglect of Williams and his sblings, that Williams had been
severdly and repeatedly beaten by hisfather, that he had been committed to the custody of the socia
services bureau for two years during his parents incarceration (including one stint in an abusive foster
home), and then, after his parents were released from prison, had been returned to his parents
custody.”) (footnote omitted); Jermyn v. Horn, 266 F.3d 257, 307 (3d Cir. 2001) (counsdl ineffective
for failing to obtain school records that disclosed childhood abuse); see also ALABAMA CAPITAL
DerFense TRIAL MANUAL, supra note 209; TExAS DEATH PENALTY MITIGATION MANUAL, supra
note 103, ch. 3; Norton, supra note 180, at 32-38.

213 Inorder to verify or corroborate witness testimony about circumstances and eventsin the
defendant’ s life, defense counsd must * assemble the documentary record of the defendant’ s life,
collecting school, work, and prison records “which might serve as sources of relevant facts. Vick,
supra note 3, at 367; see also Lyon, supra note 2, at 705-06.
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help establish or strengthen a diagnosis or underscore the hereditary nature of a particular impairment.*
The collection of corroborating information from multiple sources — atime- consuming task — is
important wherever possible to ensure the reliability and thus the persuasiveness of the evidence™®

Counsdl should use al appropriate avenues including signed releases, subpoenas, court
orders, and requests or litigation pursuant to applicable open records satutes, to obtain al potentialy
relevant information pertaining to the client, his or her shlings and parents, and other family members,
incdluding but not limited to:

school records

socid service and welfare records

juvenile dependency or family court records

medical records

military records

employment records

crimina and correctiond records

family birth, marriage, and desth records

acohol and drug abuse assessment or treatment records
INS records

TSm0 o

If the dlient was incarcerated, inditutiondized or placed outside of the home, as either a
juvenile or an adult, the defense team should investigate the possible effect of the facility’s conditions on
the client’ s contemporaneous and later conduct.® The investigation should aso explore the adequacy
of indtitutiona responses to childhood trauma, mentd illness or disability to determine whether the
dlient’s problems were ever accurately identified or properly addressed.?*’

The circumstances of a particular case will often require speciaized research and expert
consultation. For example, if adient grew up in amigrant farm worker community, counsel should
investigate what pesticides the client may have been exposed to and their possible effect on achild's
developing brain. 8 If adient isardatively recent immigrant, counsel must learn about the dlient’s

214 Norton, supra note 180, at 3 (counsel should “investigate at least three generations’ of the
dient s family).

25 sSeeid. (advocating “triangulation” of data).

216 See TERRY K UPERS, PRISON MADNESS; THE MENTAL HEALTH CRISIS BEHIND BARS AND

WHAT WE MusT Do ABouT IT (1999).
217 See Craig Haney, Violence and the Capital Jury: Mechanisms of Moral Disengagement
and the Impulse to Condemn to Death, 49 StaN. L. Rev. 1447, 1467 (1997) (noting damaging
effects of “socia conditions and experiences’ often inflicted on inditutionalized juvenile offenders).

218 See Caro v. Woodford, 280 F.3d 1247 (9th Cir. 2002), cert. denied, 122 S.Ct. 2645 (2002)
(described supra note 203).
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culture, about the circumstances of his upbringing in his country of origin, and about the difficultiesthe
dient’simmigrant community facesin this country.*®

Miscellaneous Concerns

Counsdl should maintain copies of media reports about the case for various purposes,
including to support amoation for change of venue, if gppropriate, to assst in voir dire of thejury
regarding the effects of pretrid publicity, to monitor the public statements of potential witnesses, and to
facilitate the work of counsd who might be involved in later stages of the case.

Counsel must dso investigate prior convictions, adjudications, or unadjudicated offenses
that could be used as aggravating circumstances or otherwise come into evidence. If aprior conviction
islegally flawed, counsal should seek to have it set aside?® Counsd may aso find extenuating
circumstances that can be offered to lessen the weight of a conviction, adjudication, or unadjudicated
offense?!

Additiond investigation may be required to provide evidentiary support for other lega
issuesin the case, such as chdlenging racid discrimingtion in the impostion of the death pendty or in the
composition of juries?? Whether within the criminal case or outside it, counsel has a duty to pursue
appropriate remedies if the investigation revedls that such conditions exist.®

219 See Mak v. Blodgett, 970 F.2d 614 (Sth Cir. 1992) (positive testimony from defendant’s
family, combined with expert testimony about difficulty of adolescent immigrants from Hong Kong
assmilating to North Americawould have humanized dlient and could have resulted in alife sentence for
defendant convicted of 13 murders).

220 See Johnson v. Mississippi, 486 U.S. 578, 586 (1988); supra note 6.

221 See supra text accompanying notes 19-22.

222 See eg., SaraRimer, In Dallas, Dismissal of Black Jurors Leads to Appeal by Death Row
Inmate, N.Y. TiMES, Feb. 13, 2002, at A24 (discussing memoranda and training manuas from
prosecutor’ s office documenting policy of racid discrimination in jury selection); Stephen B. Bright,
Challenging Racial Discrimination in Capital Cases, THE CHAMPION, Jan./Feb. 1997, at 22.

223

See supra Guiddine 10.10.2; text accompanying note 7.
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As discussed infra in the text accompanying notes 247-59, counsel should consider
making overtures to members of the victim’sfamily — possibly through an intermediary, such asaclergy
person, defense-victim liaison, or representetive of an organization such as Murder Victim's Families for
Recondiliation — to discern their fedlings about the death pendty and/or the possibility of a plea®*

224

See Russdll Stetler, Working with the Victim's Survivors in Death Penalty Cases, THE
CHAMPION, June 1999, at 42; see also Micheel Janofsky, Parents of Gay Obtain Mercy for His
Killer, N.Y. TimEs, Nov. 5, 1999, at A1 (dating that the prosecutor decided to drop the death penalty
in the Matthew Shepard case because the parents of the victim requested him to do o).
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GUIDELINE 108—-THE DUTY TO ASSERT LEGAL CLAIMS

A. Counsd at every stage of the case, exercising professional judgment in accordance
with these Guidelines, should:

1 consider all legal claims potentially available; and

2. thoroughly investigate the basis for each potential claim beforereaching a
conclusion asto whether it should be asserted; and

3. evaluate each potential claim in light of:
a. the unique characteristics of death penalty law and practice; and
b. the near certainty that all available avenues of post-conviction reief will

be pursued in the event of conviction and imposition of a death
sentence; and

C. the importance of protecting the client’srights against later contentions
by the government that the claim has been waived, defaulted, not
exhausted, or otherwise forfeited; and

d. any other professionally appropriate costs and benefitsto the assertion
of theclaim.
B. Counsel who decideto assert a particular legal claim should:
1 present the claim asforcefully as possible, tailoring the presentation to the

particular factsand circumstancesin the client’s case and the applicable law in
the particular jurisdiction; and

2. ensurethat a full record ismade of all legal proceedingsin connection with the
claim.

C. Counsd at all stages of the case should keep under consideration the possible
advantagesto theclient of:

1. asserting legal claimswhose basis has only recently become known or available
to counsd; and

2. supplementing claims previousy made with additional factual or legal
information.

History of Guideline
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This Guiddine is based on Guiddine 11.5.1 (The Decision to File Pretrid Motions) and
Guiddine 11.7.3 (Objection to Error and Preservation of 1ssues for Post Judgment Review) of the
origind edition. New language makes clear that the obligations imposed by this Guiddine exist a every
stage of the proceeding and extend to procedurd vehicles other than the submission of motionsto the
trid court.

In Subsection A (3)(b), the phrase “near certainty” is new and replaces the word
“likelihood” from the origind edition. The change reflects recent scholarship indicating that appellate
and post- conviction remedies are pursued by dmost 100% of capital defendants who are convicted and
sentenced to degth.

Subsections B and C are naew to this edition.
Related Standards

ABA STANDARDS FOR CRIMINAL JusTICE: DEFeNSE FUNCTION Standard 4-3.6
(“Prompt Action to Protect the Accused”) and Standard 4-4.5 (* Compliance with Discovery
Procedure’), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuncTioN (3d ed. 1993).

NAT'L LEGAL AID & DEFENDER ASSN, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFeNSE REPRESENTATION (1995), Guiddine 5.1 (*The Decison to File Pretrid Motions’).

NAT'L LEGAL AID & DEFENDER ASSN, PERFORMANCE GUIDELINES FOR CRIMINAL
DEereNSE REPRESENTATION (1995), Guiddine 5.3 (“ Subsequent Filing of Pretrial Motions’).

Commentary

“One of the most fundamental duties of an attorney defending a capital case at trid isthe
preservation of any and al concelvable errors for each stage of appellate and post-conviction review.
Failure to preserve an issue may result in the client being executed even though reversible error occurred
a triad."? For this reason, trial counsdl in a degth penalty case must be especialy aware not only of

22 Stephen B. Bright, Preserving Error at Capital Trials, THE CHAMPION, Apr. 1997, at 42-
43. For example, John Eldon Smith was executed by the State of Georgia even though he was
sentenced to desth by ajury sdected from ajury pool from which women were uncondtitutiondly
excluded. Thefederd courts refused to consider the issue because Mr. Smith's lawyers failed to
preserveit. Mr. Smith's co-defendant was aso sentenced to desth from ajury sdected from the same
pool. Theissue was preserved in the co-defendant’ s case, and the co-defendant’ s conviction and desth
sentence were vacated. At retria, the co-defendant was sentenced to life imprisonment. Smith v.
Kemp, 715 F.2d 1459, 1476 (11th Cir. 1983) (Hatchett, J., dissenting in part), cert. denied, 464 U.S.
1003 (1983).
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srategies for winning at trial, % but also of the heightened need to fully preserve dl potential issues for
later review.

Asthetext of the first sentence of Subsection A makes clear, this obligation is not
limited to trial counsdl or to motions made to the trid court. For example, if a Sate post-conviction
court rules on the merits of acdam for rdief, the daim will be available for federa review even if the
dtate' s rules required the issue to be raised at tria .’ So, too, it may be appropriate for counsel to
proceed on some claims (e.g., double jeopardy) by seeking an interlocutory supervisory writ from an
appdllate court?®® or by otherwise seeking relief outside the confines of the capitd litigation itself.?

As discussed in the text accompanying note 27 supra, most jurisdictions have drict
waiver rulesthat will forestal pogt-judgment relief if an issue was not litigated at the first opportunity.
An issue may be waived not only by the fallure to timely file a pretrid motion, but aso because of the
lack of a contemporaneous objection at trid, or the failure to request ajury instruction, or counsdl’s
falure to comply with some other procedura requirement established by statute, court rule or casdlaw.
Counsel must therefore know and follow the procedura requirements for issue preservation and act
with the understanding that the failure to raise an issue by motion, objection or other appropriate
procedure may well forfeit the ability of the client to obtain relief on that issue in subsequent
proceedings.

Whether raising an issue specific to a capita case (such as requesting individud,
sequestered voir dire on death-qudlification of the jury) or amore common motion shaped by the
capita agpect of the case (such as requesting a change of venue because of publicity), counsdl should be
sureto litigate al of the possible lega™® and factual®" bases for the request. Thiswill incresse the

226 See NAT'L LEGAL AID AND DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL

DereNSE REPRESENTATION Guiddine 5.1 (1995) (listing potentid mations).

221 See Akev. Oklahoma, 470 U.S. 68, 75 (1985); see also Stewart v. Smith, 122 S. Ct. 2578
(2002) (per curiam).

228 See, e.g., Schumer v. Holtzman, 60 N.Y.2d 46, 454 N.E.2d 522, 467 N.Y.S.2d 182 (1983)
(granting writ of prohibition sought by non-capita suspect to preclude investigation by improperly
designated prosecutor). Cf. Hynesv. Tomel, 92 N.Y.2d 613, 706 N.E.2d 1201, 684 N.Y.S.2d 177
(1998) (invdidating portion of New Y ork desth penaty statute in proceeding for writ of prohibition
brought by prosecutor), cert. denied, 527 U.S. 1015 (1999).

229 See supra text accompanying notes 4-8.

20 Counsd should aways cite to any arguably applicable provision of the United States

Condtitution, the state congtitution, and state law as bases for granting aclam. A reviewing court may

refuse to consder alega theory different from that put forward origindly. See Anderson v. Harless,

459 U.S. 4 (1982) (refusing to consider violation of Due Process Clause of federa congtitution because

defense counsdl in state courts relied solely upon due process clause of state congtitution). For

example, courts have refused to congder an assartion that a statement was taken in violation of the Sixth
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likelihood that the request will be granted and will aso fully preserve the issue for post-conviction
review in the event the clam is denied.

Because of the possihility that the client will be sentenced to degth, counsd must be
sgnificantly more vigilant about litigeting dl potentid issues a dl levelsin acapitd case than in any other
case.® As described in the Commentary to Guideline 1.1, counsd aso has a duty to preserve issues
cdling for achange in existing precedent; the client’s life may well depend on how zedloudy counsdl
discharges this duty.”* Counsal should object to anything that appears unfair or unjust even if it involves
challenging well-accepted practices.™*

Amendment right to counsdl because it was argued in earlier proceedings only that the statement was
obtained in violation of the Fifth Amendment protection againgt sdf-incrimination. See McCleskey v.
Zant, 499 U.S. 467 (1991). Counsd should aso present al of the relevant facts at as early asfeasible.
See generally Bright, supra note 225, at 43, 44.

231 In this regard, as Subsection C indicates, counsd should bear in mind thét in capitd litigation the
courts tend to be much more responsive to supplementa presentations than they might be in other
contexts. See, e.qg., Brooksv. Estelle, 697 F.2d 586 (5th Cir. 1982); Spaziano v. State, 660 So.2d
1363 (Ha. 1995) (granting motions filed by defendant facing fifth death warrant that “seek to open by
rehearing an apped that was finaized more than thirteen years ago and a postconviction proceeding that
was terminated with a denid of rehearing more than nine years ago,” and ordering a remand that
eventudly resulted in an in-court recantation by a key witness and alife sentence, see DNA Tests to be
Donein’74 Case, ORLANDO SENTINEL, Dec. 13, 2002 at B3).

2% See Bright, supra note 225, at 43 (“Failure to make an objection for fear of dienating the judge
or jury may be avaid consderation in a case in which thereis agood chance of acquitta or the length
of sentence will be s0 short that gppellate review will beirrdevant to the client. But in acapitd casg, it
may deprive the dlient of alife-saving reversa on direct apped or in habeas corpus proceedings.”).

23 See supra text accompanying note 27. If adlaim, whether then meritorious or not, is being
litigated anywhere in the country, counsd is likely to be charged with knowledge that the “tools to
congtruct their congtitutiona claim” exist and be expected to raiseit. Englev. Isaac, 456 U.S. 107, 133
(1982). In Smith v. Murray, 477 U.S. 527 (1986), counsel failed to raisea“losing” issue on behdf of
Mr. Smith in one state court because the state supreme court had recently held the issue was meritless.
Mr. Smith raised theissuein al subsequent state and federa proceedings, and, well before these were
concluded, the United States Supreme Court ruled favorably on the question. However, because of
counsd’ s previous decision to forego the presentation of a claim that was then meritless, Mr. Smith was
executed.

234 For example, execution by e ectrocution has become de facto uncongtitutional because sate
governments have concluded that challenges to the practice have merit, even though the contrary
precedent remainsin place. See Inre Kemmler, 136 U.S. 436 (1890); compare Alabama: Optional
Execution by Injection, N.Y. TimEs, Apr. 26, 2002, at A20 (discussing how Alabama enacted alaw
making lethd injection the state's primary method of execution when it looked as if the Supreme Court
might rule that the eectric chair was cruel and unusud punishment); Sarah Rimer, Florida Lawmakers
Regject Electric Chair, N.Y. TiMES, Jan. 7, 2000, at A13 (samein Florida).
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Because “[p]reserving dl possible grounds can be very difficult in the hest of battle
during trid,”** counsd should file written motionsin limine prior to trid raising any issues that counsdl
anticipate will arise a trid. All of the grounds should be set out in the motion®* Similarly, requests for
rulings during the course of post-conviction proceedings (e.g., for investigative resources) should be
mede fully and formally.

In accordance with Subsection B (2), counsdl should ensure that there is a complete
record respecting dl damsthat are made, including objections, motions, satements of grounds,
questioning of witnesses or venire members, ora and written arguments of both sides, discussons
among counsdl and the court, evidence proffered and received, rulings of the court, reasons given by the
court for its rulings, and any agreements reached between the parties. If acourt refusesto dlow a
proceeding to be recorded, counsdl should state the objection to the court’ s refusal, to the substance of
the court’ s ruing, and then at the first available opportunity make arecord of what trangpired in the
unrecorded proceeding.?®” Counsdl should aso ensure that the record is clear with regard to the critical
facts to support the clam. For example, if counsd objects to the peremptory strike of ajuror as race-
based, counsdl should ensure that it is clear from the record not only that the prosecutor struck a
particular juror, but the race of the juror, of every other member of the venire, and the extent to which
the unchallenged venire members shared the characteristics claimed to be justifying the challenge™®

Further, asreflected in Guiddine 10.7(B)(2), counsd at al stages of the case must
determine independently whether the exigting officia record may incompletely reflect the proceedings,
e.g., because the court reporter took notes but did not transcribe them or because the court clerk does
not include legd memorandain the record transmitted to subsequent courts, or because of officia
negligence or misconduct.

Asthe nonexclusve ligt of congderations in Subsection A (3) suggests, there are many
ingtances in which counsd should assert lega claims even though their prospects of immediate success
on the meritsis at best modest. Examples of such circumstances (in addition to those in which counsdl
needsto forestal later procedura defenses (Subsection A (3)(c)), include instances where:

the claim should be preserved in light of foreseesble future events (e.g., the completion
of an invedtigation, aruling in areevant case); or

2% PBright, supra note 225, at 45.

2% See ALABAMA CAPITAL DEFENSE TRIAL MANUAL, supra note 209, at 53.

21 See Dobbsv. Zant, 506 U.S. 357 (1993); Robinson v. Robinson, 487 SW.2d 713, 714-15
(Tex. 1972); 4M Linen Co. v. W.P. Balard & Co., 793 SW.2d 320, 323 (Tex. App. 1990), writ
denied (Oct 31, 1990), rehearing of writ of error overruled (Jan 9, 1991).

2% Bright, supra note 225, at 46.
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assarting the claim may increase the government’ s incentive to reach an agreed-upon
disposition;** or the presentation made in support of the claim may favorably influence
other relevant actors (e.g., the Governor).

239 See 3 CAL. ATT'YSFOR CRIM . JusTICE, 3 CALIFORNIA DEATH PENALTY DEFENSE MANUAL 4

(1993 ed.).
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GUIDELINE 10.9.1-THE DUTY TO SEEK AN AGREED-UPON DISPOSITION

A.

Counsdl at every stage of the case have an obligation to take all stepsthat may be
appropriatein the exercise of professonal judgment in accor dance with these
Guidelinesto achieve an agreed-upon disposition.

Counsd at every stage of the case should explore with the client the possibility and
desirability of reaching an agreed-upon disposition. In so doing, counsel should fully
explain the rights that would be waived, the possible collateral consequences, and the
legal, factual, and contextual consider ations that bear upon the decision. Specifically,
counsd should know and fully explain to the client:

1.

the maximum penalty that may beimposed for the charged offense(s) and any
possible lesser included or alter native offenses,

any collateral consequences of potential penaltieslessthan death, such as
forfeiture of assets, deportation, civil liabilities, and the use of the disposition
adversely to theclient in penalty phase proceedings of other prosecutions of
him aswell as any direct consequences of potential penaltieslessthan death,
such asthe possibility and likelihood of parole, place of confinement and good-
time credits;

the general range of sentencesfor similar offenses committed by defendants
with smilar backgrounds, and the impact of any applicable sentencing
guidelines or mandatory sentencing requir ements,

the governing legal regime, including but not limited to whatever choicesthe
client may have asto thefact finder and/or sentencer;

the types of pleasthat may be agreed to, such as a plea of guilty, a conditional
plea of guilty, or a plea of nolo contendere or other plea which doesnot require
the client to per sonally acknowledge guilt, along with the advantages and
disadvantages of each;

whether any agreement negotiated can be made binding on the court, on
penal/parole authorities, and any other swho may beinvolved;

the practices, policies and concerns of the particular jurisdiction, the judge and
prosecuting authority, the family of the victim and any other personsor entities
which may affect the content and likely results of plea negotiations;

concessions that the client might offer, such as:

a. an agreement to proceed waivetrial and to plead guilty to particular
charges,
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an agreement to permit a judge to perform functionsrelative to guilt or
sentence that would otherwise be performed by ajury or viceversa;

an agreement regar ding future custodial status, such asoneto be
confined in a mor e onerous category of ingtitution than would otherwise
bethe case;

an agreement to forego in whole or part legal remedies such as appeals,
motionsfor post-conviction relief, and/or parole or clemency
applications;

an agreement to provide the prosecution with assistance in investigating
or prosecuting the present case or other alleged criminal activity;

an agreement to engage in or refrain from any particular conduct, as
appropriateto the case,

an agreement with the victim’s family, which may include matters such
as. a meeting between the victim’s family and the client, a promise not
to publicize or profit from the offense, theissuance or ddivery of a
public statement of remor se by the client, or restitution;

agreementssuch asthose described in Subsections 8 (a)-(g) respecting
actual or potential chargesin another jurisdiction;

benefits the client might obtain from a negotiated settlement, including:

a.

b.

a guaranteethat the death penalty will not be imposed;

an agreement that the defendant will receive a specified sentence;

an agreement that the prosecutor will not advocate a certain sentence,
will not present certain information to the court, or will engagein or

refrain from engaging in other actionswith regard to sentencing;

an agreement that one or more of multiple chargeswill bereduced or
dismissed;

an agreement that the client will not be subject to further investigation
or prosecution for uncharged alleged or suspected criminal conduct;

an agreement that the client may enter a conditional pleato preserve
theright to further contest certain legal issues,
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0. an agreement that the court or prosecutor will make specific
recommendationsto correctional or parole authoritiesregarding the
terms of the client’s confinement;

h. agreements such as those described in Subsections 9 (a)-(g) respecting
actual or potential chargesin another jurisdiction.

C. Counsel should keep the client fully informed of any negotiationsfor a disposition,
convey to the client any offers made by the prosecution, and discuss with the client
possible negotiation strategies.

D. Counsdl should inform the client of any tentative negotiated agreement reached with
the prosecution, and explain to the client the full content of the agreement along with
the advantages, disadvantages and potential consequences of the agreement.

E. If a negotiated disposition would bein the best interest of the client, initial refusals by
the prosecutor to negotiate should not prevent counsel from making further effortsto
negotiate. Similarly, a client’sinitial opposition should not prevent counsel from
engaging in an ongoing effort to per suade the client to accept an offer of resolution
that isin the client’s best interest.

F. Counsel should not accept any agreed-upon disposition without the client’s express
authorization.
G. The existence of ongoing negotiations with the prosecution does not in any way

diminish the obligations of defense counsel respecting litigation.
History of Guideline

Guideline 10.9.1 is based on aspects of Guidelines 11.6.1, 11.6.2, and 11.6.3 of the
origina edition. New language has been added to darify the importance of pursuing an agreed- upon
disposition a every phase of the case, not just as a substitute for proceeding to trid initidly.

This Guiddine omits the requirement, which appeared in Guideine 11.6.1 of the origind
edition, of client consent to initiate plea discussons, in recognition of the possible unintended
consequence of premature rejection of pleaoptions by asuicidal or depressed client. However, the
Guiddine does require counsd to obtain the client’s consent before accepting any agreed-upon
dispostion. Moreover, the Guiddine requires that counsdl enter into a continuing dialogue with the
client about the content of any such agreement, including advantages, disadvantages, and potentia
consequences.

Related Standards
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ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-6.1 (“Duty
to Explore Dispostion without Trid”) and Standard 4-6.2 (* Plea Discussons’), in ABA STANDARDS
FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DereNsE FuNcTION (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JUSTICE: PLEASOF GuiLTY Standard 14-3.2 (3d ed.
1999) (“Respongibilities of defense counsd”).

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION, Guideline 6.1 (1995) (“ The Plea Negotiation Process and the Duties of
Counsd”).

Commentary

Guiddines 10.9.1-2 both dedl with the subject of agreed-upon dispositions. They and
their associated commentaries should be read together.

“Death is different because avoiding execution is, in many capital cases, the best and
only redigtic result possible’; as aresult, pleabargainsin capital cases are not usudly
“offered” but instead must be “ pursued and won.”?*® Agreaments are often only possible after many
years of effort. Accordingly, this Guideline emphasizes that the obligation of counsdl to seek an agreed-
upon digposition continues throughout al phases of the case. Asin other sorts of protracted litigation,
circumstances change over time and as they do (e.g., through replacement of a prosecutor, desth of a
prosecution witness, dteration in viewpoint of akey family member of the dient or the victim, favorable
developmentsin the law or the litigation, reconsideration by the dlient) new possibilities arise*
Whenever they do, counsel must pursue them.

In many jurisdictions, the prosecution will consider waiving the degth pendty after the
defense makes a proffer of the mitigating evidence that would be presented at the pendty phase and
explains why death would be legaly and/or factualy ingppropriate. In some states and the federa
government, this processis formalized and occurs before a decision is made whether to seek the desth
pendty.?*? In other jurisdictions, the process is not formalized and may occur after the prosecution has

240

Kevin McNdly, Death Is Different: Your Approach to a Capital Case Must be Different,
Too, THE CHAMPION, Mar. 1984, at 8, 15; see also Doyle, supra note 178.

241

Examples of agreed-upon dispositions after extended litigation include the cases of Lloyd
Schlup, see Tim O'Nell, Killer Who Escaped Execution Over New "Evidence" Pleads Guilty, Sr.
Louis Post-DisPaTcH, Mar. 25, 1999, at A15 (client pleads guilty to second-degree murder after new
evidence appeared) and Paris Carriger, see Samud R. Gross, ABA’s Proposed Moratorium: Lost
Lives: Miscarriages of Justice in Capital Cases, 61 L. & CoNTEMP. ProBsS. 125, 139-40 (1998)
(following affirmance of federd habeas corpusrelief by Carriger v. Sewart, 132 F.3d (Sth Cir. 1997)
(en banc), cert. denied, 523 U.S. 1133 (1998), client pleaded guilty to lesser offense and was
released). Numerous other instances are reported in LIEBMAN ET AL., Supra note 27, Apps. C, D.

22 See UNITED STATESATTORNEYS MANUAL, supra note 160, § 9-10.030. New York law

gives the Didtrict Attorney a 120-day “ deliberative period’ to decide whether to file anotice of intent to
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announced its intention to seek the death pendty. In either event, the mitigation invetigation is crucid to
persuading the prosecution not to seek death.**

Before entering into plea discussons, counse should have thoroughly examined the
quality of the prosecution’s case and investigated possible first- phase defenses and mitigation, as
discussed in the Commentary to Guiddinel0.7. Counsd must dso consider the collateral consequences
of entering aplea. For example, when the resulting adjudication of guilt could be used as an aggravating
circumstance in another pending case, counsel should endeavor to structure an agreement that would
resolve both cases without impostion of the death pendty.

In some cases, where there is avigble first-phase defense, it may be possible to
negotiate apleato alesser charge. Andif itistrial counsd’s perception that the desth pendlty isbeing
sought primarily to alow sdection of a deasth-qudified (and therefore conviction- prone) jury, counsdl
should seek to remedy the Stuation through litigation in accordance with Guiddine 10.8 aswell as
through negotiation. In many capitd cases, however, the prosecution’s evidence of guilt is strong, and
thereislittle or no chance of charge bargaining. In these cases, a guilty pleaiin exchange for life
imprisonment is the best available outcome.

These congderations mean that in the area of plea negotiations, asin SO many others,
death penalty cases are sui generis. Many bases for bargaining in non-capital cases are irrelevant or
have little practica significance in a capita case®” and some uniquely retrictive legd principles
apply.?* Emoationa and political pressures, induding ones from the victim' s family or the media, are
especidly likely to limit the government’ s willingness to bargain. On the other hand, the complexity,

seek the desth pendlty. See N.Y. Crim. Proc. LAw 8 250.40(2) (McKinney 2002); Francois V.
Dolan, 95 N.Y.2d 33, 37, 731 N.E.2d 614, 616, 709 N.Y.S.2d 898, 900 (2000). During that time,
with the assistance of the Capitad Defender’ s Office, counsd is gppointed and may attempt to persuade
the prosecutor not to fileanotice. See N.Y. Jub. LAw § 35-b (McKinney 2001). The notice may aso
be withdrawn at any time. N.Y. CRiM. Proc. Law § 250.40(4) (McKinney 2002). Between 1995
and mid-2002, Didtrict Attorneysin New York formaly investigated seeking the degth pendty against
701 defendants, but only filed notice that they were seeking the death pendty againgt 43 of these. See
New York Capital Defender Office home page, available at <http://Awww.nycdo.org>.

23 See Doyle, supra note 178; White, supra note 2, at 328-29.

244 A number of concessions that the parties might exchange in the capita context appear in

Subsection B.

2% See United States v. Jackson, 390 U.S. 570, 583 (1968) (invaidating provision of federal
datute carrying capital punishment on basis that it coerced waiversor jury trid rights); Hynesv. Tome,
92 N.Y.2d 613, 621, 706 N.E.2d 1201, 1204, 684 N.Y.S.2d 177, 180 (1998) (applying Jackson to
invalidate portion of New Y ork death pendty statute), cert. denied 527 U.S. 1015 (1999); New Y ork
City Bar Committee on Capitd Punishment, The Pataki Administration's Proposals to Expand the
Death Penalty 55 N.Y. CiTY BAR Rec. 129, 141-43 (2000) (describing mechanisms by which pleas
in capital cases were being reached in light of Hynes).
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expense, legd risks, and length of the capita trid and appellate process may make an agreement
particularly desirable for the prosecution. 2*°

A very difficult but important part of capita plea negotiation is often contact with the
family of the vicim.?*’ In some states, the prosecution is required to notify and confer with the victim's
family prior to entering a pleaagreement.2*® Any approaches to the victim’s family should be
undertaken carefully and with sengtivity. Counsd should be cregtive in proposing resolutions that may
sty the needs of the victim's family, including providing more immediate closure by expresdy
foregoing gppedls or arranging an apology or meeting between the victin' s family and the client if the
clientiswilling and able to do so. The defense team may consider seeking the assstance of clergy, a
defense-victim liaison, or an organization of murder victims familiesin the outreach effort and in crafting
possible resolutions®® The victim's family can be critica to achieving a settlement.

Except in unusud circumstances, al agreements that are made should be formally
documented between the parties concerned (e.g., in awriting between the client and representatives of
the victim). Inany event, counsd has an obligation under Guideine 10.13 to maintain in hisor her own
files a complete written description of any agreemen.

Agreements for action or nonaction by government actors in exchange for aplea of
guilty are governed by Guiddine 10.9.2(B)(2) and, for the client’s future benefit, should be set forth as
clearly as possible on the record.®*

In addition to persuading the prosecution to negotiate a resolution to the case, counsd
must often persuade the client aswell. Asdiscussad in the Commentary to Guiddines 10.5 and 10.9.2,
ardaionship of trust with the client is essentia to accomplishing this. The entire defense team must
work from the outset of the case with the client and others close to him to lay the groundwork for
acceptance of areasonable resolution.

26 Asindicated in note 242 supra, pleaoffers are extended prior to triad in asignificant proportion

of cases and, as described in note 241 supra, aso commonly occur after protracted litigation.
247 See Stetler, supra note 224, at 42.

28 See eg., ALA. CoDE § 15-23-71 (1995).

29 Spe supra text accompanying note 224.

20 See McNaly, supra note 240, at 15; White, supra note 2, at 368-69.

»1 SeeRickettsv. Adamson, 483 U.S. 1, 5-6 (1987) (where defendant was deemed to have
breached terms of plea agreement by refusing to testify against co-defendant at aretrid, double
jeopardy did not preclude state from vacating defendant’ s plea of guilty to second degree murder, trying
him for capitd murder and sentencing him to deeth).
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If the possibility of a negotiated dispostion is rgjected by ether the prosecution or the
client when a settlement appears to counsel to bein the client’s best interest, counsel should continue
efforts a persuasion while aso continuing to litigate the case vigoroudy (Subsection G).
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GUIDELINE 10.9.2—ENTRY OF A PLEA OF GUILTY

A. Theinformed decision whether to enter a plea of guilty lieswith the client.
B. In the event the client determinesto enter a plea of guilty:
1 Prior to theentry of the plea, counse should:

a. make certain that the client under standsthe rightsto be waived by
entering the plea and that the client’s decision to waive thoserightsis
knowing, voluntary and intdligent;

b. ensurethat the client under stands the conditions and limits of the plea
agreement and the maximum punishment, sanctions, and other
consequencesto which he or she will be exposed by entering the plea;

C. explain to the client the nature of the plea hearing and preparethe client
for therole heor shewill play in the hearing, including answering
guestionsin court and providing a statement concer ning the offense,

2. During entry of the plea, counse should make surethat the full content and
conditions of any agreements with the gover nment are placed on therecord.

History of Guideline

This Guiddine amends Guideline 11.6.4 of the origind edition to dlarify that the decison
regarding whether to enter a plea of guilty must be informed and counsded, yet ultimately lies with the
client.
Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-6.1 ("Duty
to Explore Digposition Without Trid™) in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION
FuncTioN AND DEreNSE FUNCTION (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JusTICE: DEFENSE FUNCTION Standard 4-6.2 ("Plea
Discussons') in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE

FuncTion (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JUSTICE: PLEASOF GUILTY Standard 14-1.4 (3d ed.
1999) (“ Defendant to be Advised”).

ABA STANDARDS FOR CRIMINAL JUSTICE: PLEASOF GuILTY Standard 14-1.7 (3d ed.
1999) (“Record of Proceedings’).
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ABA STANDARDS FOR CRIMINAL JUSTICE: PLEASOF GuILTY Standard 14-3.2 (3d ed.
1999) (“Respongilities of Defense Counsdl”).

NAT'L LEGAL AID & DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFENSE REPRESENTATION (1995), Guiddine 6.3 “The Decision to Enter a Pleaof Guilty.”

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION (1995), Guiddine 6.4 “Entry of the Plea Before the Court.”

Commentary

If no written guarantee can be obtained that death will not be imposed following aplea
of guilty, counsd should be extremdy reluctant to participate in awaiver of the dient’strid rights.

The relaionghip that the defense team has established with the client and his or her
family will often determine whether the client will accept counsdl’ s advice regarding the advisability of a
plea The case must therefore be diligently investigated so that the client will have asredistic aview of
the situation as possible. Asthe Commentary to Guidelinel0.5 describes, a client will, quite reasonably,
not accept counsdl’ s advice about the case if the attorney has failed to conduct a meaningful
investigation.*

A competent client is ultimately entitled to make his own choice. Counsd’sroleisto
ensure that the choice is aswell consdered as possible. This may require counsdl to work diligently
over time to overcome the client’ s natural resistance to the idea of standing in open court, admitting to
guilt, and perhaps agreeing to permanent imprisonment. Or it may require counsd to do everything
possible to prevent a depressed or suicida client from pleading guilty where such aplea could result in
an avoidable death sentence.”®

Because of the factors described in the text accompanying notes 178-90 supra, it will
often require the combined and sustained efforts of the entire defense team to dissuade the client from
making a e f-destructive decision. As noted there, the defense team may aso need to cal on family,
friends, clergy, and othersto provide information that assists the client in reaching an appropriate
concluson.

»Z  Seesupra text accompanying note 178.

23 See supra Commentary to Guiddine 10.5.
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GUIDELINE 10.10.1 —TRIAL PREPARATION OVERALL

A. Astheinvestigations mandated by Guiddine 10.7 produce information, trial counse
should formulate a defense theory. Counsel should seek atheory that will be effective
in connection with both guilt and penalty, and should seek to minimize any
inconsistencies.

History of Guideline
Therevisonsto this Guiddine, which was formerly Guiddine 11.7.1, are sylitic.
Related Standards

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION (1995), Guideline 4.3 “Theory of the Case.”

Commentary

Formulation of and adherence to a persuasive and understandable defense theory are
vitd in any crimind case. In acapitd trid, the task of congtructing a viable strategy is complicated by
the fact that the proceedings are bifurcated. The client is entitled to have counsd ing<t that the date
prove guilt beyond a reasonable doubt.™ At the same time, if counsel takes contradictory positions a
guilt/innocence and sentencing, credibility with the sentencer islost and the defendant’ s chances for alife
verdict reduced. Accordingly, itis critical thet, well before tria, counsd formulate an integrated defense
theory?™ that will be reinforced by its presentation at both the guilt and mitigation stages®® Counsel
should then advance that theory during al phases of thetrid, including jury selection, witness

preparation, pretrial motions, opening statement, presentation of evidence, and closing argument.®’

24 See Nixonv. Singletary, 758 So. 2d 618 (Fla. 2000) (ineffective assistance for counsd to fail to
obtain dient’s explicit prior consent to strategy of conceding guilt to jury in opening statement in effort to
preserve credibility for sentencing), cert. denied, 531 U.S. 980 (2000).

255

See infra text accompanying notes 271-74; McNally, supra note 240, at 8-11; White, supra
note 2, at 356-58.

26 Asthetext accompanying notes 102-03 supra suggests, for counsd to gamble that there never
will be amitigation phase because the client will not be convicted of the capitd charge is to render

ineffective assstance.
27 See Bright, supra note 225, at 40.
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GUIDELINE 10.10.2-VOIR DIRE AND JURY SELECTION

A. Counsd should consider, along with potential legal challengesto the proceduresfor
selecting thejury that would be availablein any criminal case (particularly those
relating to bias on the basis of race or gender), whether any procedur es have been
ingtituted for selection of juriesin capital casesthat present particular legal basesfor
challenge. Such challenges may include challengesto the selection of the grand jury
and grand jury forepersons aswell asto the selection of the petit jury venire.

B. Counsd should be familiar with the precedentsrelating to questioning and challenging
of potential jurors, including the procedures surrounding “ death qualification”
concer ning any potential juror’sbdiefs about the death penalty. Counsd should be
familiar with techniques. (1) for exposing those prospective jurorswho would
automatically impose the death penalty following a murder conviction or finding that
the defendant is death-eligible, regardless of theindividual circumstances of the case;
(2) for uncovering those prospective jurorswho are unable to give meaningful
consideration to mitigating evidence; and (3) for rehabilitating potential jurorswhose
initial indications of opposition to the death penalty make them possibly excludable.

C. Counsal should consider seeking expert assistance in the jury selection process.
History of Guideline

This Guideline is based on Guideline 11.7.2 of the origina edition. Subsection A of the
Guiddine has been amended to make clear that potentia jury composition challenges should not be
limited to the petit jury, but should aso include the sdlection of the grand jury and grand jury
forepersons. Subsection B has been amended to reflect recent scholarship demonstrating that the
darkest failures of capitdl voir dire are the failure to uncover jurors who will autometically impose the
deeth pendty following a conviction or finding of the circumstances which make the defendant igible
for the desth pendlty, and the failure to uncover jurors who are unable to consider particular mitigating
circumstances. Subsection Cisnew. Itslanguageis derived from NAT'L LEGAL AID & DEFENDER
AsS'N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION Guiddine 7.2(a)(7)
(1995) (“Voir Dire and Jury Selection”), and the accompanying Commentary.

Related Standards

ABA STANDARDS FOR CRIMINAL JusTice: DeErFeNSE FUNCTION Standard 4-7.2
(“Selection of Jurors’), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND
Derense FUNCTION (3d ed. 1993).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.1

(“Selection of Prospective Jurors’), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND
TRIAL BY JURY (3d ed. 1996).
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ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.2 (“Juror
questionnaires’), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY JURY (3d ed.
1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.3
(“Chdlengeto the array”), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY
JURY (3d ed. 1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.4 (“ Conduct
of Voir Dire Examination”), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY
JURY (3d ed. 1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.5
(“Chdlengesfor Causg’), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY
JURY (3d ed. 1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.6
(“Peremptory Challenges’), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY
JURY (3d ed. 1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.7
(“Procedure for Exercise of Chadlenges, Swearing the Jury”), in ABA STANDARDS FOR CRIMINAL
JusTiCE: DisCOVERY AND TRIAL BY JURY (3d ed. 1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.8
(“Impermissible Peremptory Chdlenges’), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY
AND TRIAL BY JURY (3d ed. 1996).

ABA STANDARDS FOR CRIMINAL JUSTICE: TRIAL BY JURY Standard 15-2.9
(“Alternate durors’), in ABA STANDARDS FOR CRIMINAL JUSTICE: DISCOVERY AND TRIAL BY JURY (3d
ed. 1996).

NAT'L LEGAL AID & DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFeENSE REPRESENTATION, Guiddine 7.2 (1995) (“Voir Dire and Jury Sdlection”).

Commentary

Jury selection isimportant and complex in any crimind case®® In capital cases, it isall
the more critical. Counsd should devote subgtantia time to determining the makeup of the venire,
preparing a case-pecific set of voir dire questions, planning astrategy for voir dire, and choosing a
jury most favorable to the theories of mitigation that will be presented. Given the intricacy of the
process, counsd should consider obtaining the assistance of an expert jury consultant.”®

»8  See John H. Blume, et d., Probing “ Life Qualification” Through Expanded Voir Dire, 29
HorsTRA L. Rev. 1209, 1209 & n.1 (2001) (“The conventional wisdom isthat most trids are won or
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Counsd’s jury sdection srategy should minimize the problem of “death qudified” juries
that result from excluson of potentia jurors whose opposition to capita punishment effectively skews
the jury pool not only as to imposition of the death penalty but as to conviction.”® Casdaw slemming
from Supreme Court decisions that address capital jury selection procedures® has resulted in ahighly
speciadized and technical procedure. Asapractica matter, the burden rests with defense counsd to
“life quaify” ajury. Counsd should conduct avoir dire that is broad enough to expose those
prospective jurors who are unable or unwilling to follow the applicable sentencing law because they will
ether automatically vote for degth in certain circumstances, or are unwilling to consider mitigating
evidence® Counsd should aso develop a strategy for rehabilitating those prospective jurors who
have indicated opposition to the death pendty. Bearing in mind that the history of capitd punishment in

loginjury sdection.”); NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR
CRIMINAL DEFENSE REPRESENTATION, Guiddine 7.2 cmt. (1995) (“Voir Dire and Jury Sdlection”).

29 See NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL

DEFENSE REPRESENTATION, Guiddine 7.2 cmt. (1995) (“Vair Dire and Jury Sdection”) (noting thet the
need for jury selection expertsis“most obvious in extraordinary cases such as death pendty cases’).

260 See Blume et d., supra note 258, at 1232 (“[E]xposure to the desth qualification process
makes ajuror more likely to assume the defendant will be convicted and sentenced to desth; more likely
to assume that the law disapproves of persons who oppose the death pendty; more likely to assume
that the judge, prosecutor, and defense attorney al believe the defendant is guilty and will be sentenced
to die; and more likely to believe that the defendant deserves the death pendty.”). See also Liebman,
supra note 28, at 2097 & n.164 (discussing studies demonstrating that death qualification process
produces juries more likely to convict than non-death-qudified juries, and that repested discussion of
degth pendty during voir direin capita cases makes jurors subgtantially more likely to vote for deeth).

Nonetheless, the current state of Supreme Court caselaw isthat ajurisdiction does not violate
the federa Congtitution by using the deeth qualification process. See Lockhart v. McCree, 476 U.S.
162, 170 (1986).

%L See eg., Morgan v. lllinois, 504 U.S. 719, 729 (1992) (holding “juror[s] who will
automaticaly vote for the degth pendty in every casg’ or are unwilling or unable to give meaningful
condderation to mitigating evidence must be disqudified from service); Wainwright v. Witt, 469 U.S.
412, 415-16 (1985) (holding that trid judges may exclude from a capitd jury persons with absolutist
views on the death pendlty, such that they are either in favor of, or opposed to it in every case); Adams
v. Texas, 448 U.S. 38 (1980) (invdidating statute disqualifying any juror who would not swear “that the
mandatory pendty of death or imprisonment for life will not affect his ddliberations on any issue of
fact”); Witherspoon v. Illinois, 391 U.S. 510, 513 (1968) (holding that persons who have qualms about
the death pendty in generd, and who might be inclined to oppose it as a matter of public policy, but
who can put aside those reservationsin a particular case, and in compliance with their oaths asjurors
consder imposing the death pendty according to the relevant ate law, may not be precluded from
serving as jurors in adeath pendty case).

%2 SeeBlumeet d., supra note 258, at 1247-53.
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this country isintimately bound up with its history of race relations,®® counsd should determine whether
discrimination is involved in the jury sdlection process. Counse should investigate whether minorities or
women are underrepresented on the jury lists from which grand and petit juries are drawn, or if race or
gender played arolein the sdection of grand jury forepersons®®* The defensein acapitd caseis
entitled to voir dire to discover those potentia jurors poisoned by racia bias,*® and should do so when
appropriate. Deeth qudification often results in the remova of more prospective jurors who are
members of minority groups than those who are white, because minority jurors are more likely to
express reservations about the death penalty.?*® Neither race nor gender may form a basis for
peremptory challenges®’ but arecent empirical analysis of capital murder cases supports the
conclusion that “discrimination in the use of peremptory chalenges on the basis of race and gender . . .
iswidespread.”*® Counsal should listen closdly to the prosecutor’ s voir dire, challenges for cause and
reasons for exercising peremptory chalenges, make appropriate objections, and ensure thet all
information critical to adiscrimination claim is preserved on the record

%63 See Stephen D. Bright, Discrimination, Death and Denial: The Tolerance of Racial
Discrimination in Infliction of the Death Penalty, 35 SANTA CLARA L. Rev. 433, 43942 (1995)
(examining the higtoric relationship between racid violence and the death pendty, and describing how
racid prejudice continues to influence capital sentencing decisions); William S. Loquig, Putting Them
There, Keeping Them There, and Killing Them: An Analysis of State-Level Variationsin Death
Penalty Intensity, 87 lowa L. Rev. 1505, 1535 (2002) (presenting social science data).

24 See Campbell v. Louisiana, 523 U.S. 392, 395 (1998); Amadeo v. Zant, 486 U.S. 214, 216-
17 (1988); Rosev. Mitchell, 443 U.S. 545, 548 (1979).

25 SeeTurner v. Murray, 476 U.S. 28, 38 (1986).
26 See Bright, supra note 225, at 20.

267 See Batson v. Kentucky, 476 U.S. 79, 83 (1986); JE.B. v. Alabamaex rel. T.B., 511 U.S.
127, 128-29 (1994).

28 David C. Badus, et a., The Use of Peremptory Challenges in Capital Murder Trials; A
Legal and Empirical Analysis, 3U. PA. J. Consr. L. 3,10 (2001). See also Jffrey S. Brand, The
Supreme Court, Equal Protection and Jury Selection: Denying That Race Sill Matters, 1994
Wis. L. Rev. 511 (finding persstent widespread discrimination in the use of peremptory chalenges and
atributing it to unwillingness or inability of the courts to scrutinize manifestly pretextud nonrecid
judtifications). These findings emphasize the duty of counsdl to pursue this area energeticaly, both
factudly and legdly. See, e.g., Douglas L. Colbert, Challenging the Challenge: Thirteenth
Amendment As A Prohibition Against the Racial Use of Peremptory Challenges, 76 CORNELL L.
Rev. 1 (1990) (proposing 13th Amendment theory entitling aminority defendant to specific number of
minority jurors).

269

See supra Guideline 10.8(B)(2) and text accompanying note 238.
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GUIDELINE 10.11 —-THE DEFENSE CASE CONCERNING PENALTY

A.

Asset out in Guideline 10.7(A), counsel at every stage of the case have a continuing
duty to investigate issues bearing upon penalty and to seek information that supports
mitigation or rebutsthe prosecution’s casein aggravation.

Trial counsel should discuss with the client early in the case the sentencing
alternatives available, and therelationship between the strategy for the sentencing
phase and for the guilt/innocence phase.

Prior to the sentencing phase, trial counsdl should discuss with the client the specific
sentencing phase procedur es of the jurisdiction and advise the client of steps being
taken in preparation for sentencing.

Counsd at every stage of the case should discuss with the client the content and

pur pose of the information concer ning penalty that they intend to present to the
sentencing or reviewing body or individual, means by which the mitigation presentation
might be strengthened, and the strategy for meeting the prosecution’scasein
aggravation.

Counsel should consider, and discuss with the client, the possible consequences of
having the client testify or make a statement to the sentencing or reviewing body or
individual.

In deciding which witnesses and evidence to prepar e concer ning penalty, the areas
counsdl should consider include the following:

1 Witnesses familiar with and evidencerelating to the client’slife and
development, from conception to the time of sentencing, that would be
explanatory of the offense(s) for which the client isbeing sentenced, would
rebut or explain evidence presented by the prosecutor, would present positive
aspects of theclient’slife, or would otherwise support a sentence lessthan
death;

2. Expert and lay witnesses along with supporting documentation (e.g. school
records, military records) to provide medical, psychological, sociological,
cultural or other insghtsinto the client’s mental and/or emotional state and life
history that may explain or lessen the client’s culpability for the underlying
offense(s); to give a favorable opinion asto the client’s capacity for
rehabilitation, or adaptation to prison; to explain possible treatment programs,
or otherwise support a sentence lessthan death; and/or to rebut or explain
evidence presented by the prosecutor;

3. Witnesses who can testify about the applicable alter native to a death sentence
and/or the conditions under which the alter native sentence would be served;
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4. Witnesses who can testify about the adver seimpact of the client’s execution on
the client’sfamily and loved ones.

5. Demonstrative evidence, such as photos, videos, and physical objects (e.g.,
trophies, artwork, military medals), and documentsthat humanize the client or
portray him positively, such as certificates of ear ned awar ds, favorable press
accounts, and lettersof praise or reference.

In determining what presentation to make concer ning penalty, counsd should consider
whether any portion of the defense case will open the door to the prosecution’s
presentation of otherwise inadmissible aggravating evidence. Counsel should pursue
all appropriate means (e.g., motionsin limine) to ensure that the defense case

concer ning penalty is constricted aslittle as possible by this consideration, and should
make a full record in order to support any subsequent challenges.

Trial counsel should determine at the earliest possible time what aggravating factors
the prosecution will rely upon in seeking the death penalty and what evidence will be
offered in support thereof. If thejurisdiction hasrulesregarding notification of these
factors, counsdl at all stages of the case should object to any non-compliance, and if
such rules are inadequate, counsel at all stages of the case should challengethe
adequacy of therules.

Counsel at all stagesof the case should carefully consider whether all or part of the
aggravating evidence may appropriately be challenged asimproper, inaccur ate,
midleading or not legally admissible.

If the prosecution isgranted leave at any stage of the case to have the client
interviewed by witnesses associated with the gover nment, defense counsel should:

1 carefully consider

a. what legal challenges may appropriately be madeto the interview or the
conditions surrounding it, and

b. thelegal and strategic issuesimplicated by the client’s co-operation or
non-cooper ation;

2. insurethat the client under stands the significance of any statements made
during such an interview ; and

3. attend theinterview.

Trial counsd should request jury instructions and verdict formsthat ensure that jurors
will be ableto consider and give effect to all relevant mitigating evidence. Trial
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counsd should object to ingtructionsor verdict formsthat are congtitutionally flawed,
or areinaccurate, or confusing and should offer alternativeinstructions. Post-
conviction counsd should pursue these issues through factual investigation and legal
argument.

L. Counsd at every stage of the case should take advantage of all appropriate
opportunitiesto argue why death isnot suitable punishment for their particular
client.

History of Guideline

The subgtance of this Guiddine is drawn from Guiddine 11.8.3 of the origina edition.
The principa changes are the expansion of coverage to counsd at al stages of the proceedings, and
language changes to underscore the range and importance of expert testimony in capita cases, the
breadth of mitigating evidence, and counsd’ s duty to present arguments in mitigation.

Related Standards

ABA STANDARDS FOR CRIMINAL JUsTICE: DerFeNse FUNCTION Standard 4-8.1
(“Sentencing”), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuncTioN (3d ed. 1993).

NAT'L LEGAL AID & DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFeNSE REPRESENTATION, Guiddine 8.1 (1995) (“Obligations of Counsd in Sentencing”).

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DEereNSE REPRESENTATION, Guideline 8.2 (1995) (* Sentencing Options, Consequences and
Procedures’).

Commentary

Capitd sentencing is unique in avariety of ways, but only one ultimatdy matters: the
sakes are life and death.

This Commentary is written primarily from the perspective of trid counsd. But
corresponding obligations rest on successor counsd. This Guideline has been broadened to include
them because of the redlities that in capital cases (a) more evidence tends to become available to the
defense as time passes,”® and (b) updated presentations of the defense case on penalty in accordance
with Guiddine 10.15.1 (E) (3) may influence decisionmakers both on the bench (e.g., an appdllate court
conddering aclam of ineffective assstance of counsdl) and off it (e.g., the prosecutor, the Governor).

The Importance of an Integrated Defense

270

See supra text accompanying note 38.
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During the investigation of the case, counsel should begin to develop atheme that can
be presented consigtently through both the first and second phases of thetrid. 1dedly, “the theory of
the trial must complement, support, and lay the groundwork for the theory of mitigation.”?"
Consgtency is crucial because, as discussed in the Commentary to Guideline 10.10.1, counsd risks
losing credibility by making an unconvincing argument in the first phase that the defendant did not
commit the crime, then attempting to show in the penalty phase why the dient committed the crime.?
First phase defenses that seek to reduce the client’s culpability for the crime (e.g., by negeting intent)
rather than to deny involvement atogether are more likely to be congstent with mitigating evidence of
mental illness, retardation, domination by a co-defendant, substance abuse, or trauma?*® But whether
or not the guilt phase defense will be that the defendant did not commit the crime, counsel must be
prepared from the outset to make the transition to the penalty phase.?

The Defense Presentation at the Pendlty Phase

21 Lyon, supranote 2, at 711.

212 Seeid. at 708.

213 In fact, most Statutory mitigating circumstances, which were typically adapted from the Modd
Pend Code, are “imperfect” versons of firs phase defenses such as insanity, diminished capacity,
duress, and sef-defense. See Carol S. Stetker & Jordan M. Steiker, Let God Sort Them Out?
Refining the Individualization Requirement in Capital Sentencing, 102 YALE L.J. 835, 856-57
(1992) (reviewing Beverly Lowry, CRosseD OVER: A MURDER, A MEMOIR (1992)). Of course, the
defendant’ s pendty phase presentation may not congtitutiondly be limited to Satutory mitigating
circumstances and the jury must be dlowed to give full consderation to any nonstatutory ones he
advances. See Hitchcock v. Dugger, 481 U.S. 393 (1987); Lockett v. Ohio, 438 U.S. 586 (1978).

2/ For an example of an argument making an effective transition, see Edith Georgi Houlihan,

Defending the Accused Child Killer, THE CHAMPION, Apr. 1998, at 23. Lingering doubt isa
permissible mitigating circumstance in some jurisdictions (e.g., Cdifornia, see People v. Sanchez, 12
Cal. 4th 1, 77-78, 906 P.2d 1129, 1178, 47 Cal. Rptr. 2d 843, 892-93 (1995), cert. denied, 519
U.S. 835 (1996)), but not in others (e.g., Florida, see Way v. State, 760 So. 2d 903, 916-17 (Fla.
2000), cert. denied, 531 U.S. 1155 (2001)).

Exiding casdaw in the United States Supreme Court holds that a capitd defendant has no
federd condtitutiona right to have lingering doubt considered as amitigating circumstance a the pendty
phase. Franklinv. Lynaugh, 487 U.S. 164, 174-75 (1988). Given the dgnificant number of death row
exonerations, and the degree to which these have plainly troubled many Justices, see Atkinsv. Virginia,
122 S. Ct. 2242, 2251 n.25 (2002) (* Despite the heavy burden that the prosecution must shoulder in
capital cases, we cannot ignore the fact that in recent years a disturbing number of inmates on deeth row
have been exonerated.”), there is ample reason to doubt the force of this precedent. See MANDATORY
JusTICE, supra note 48, at 40-41 (advocating dlowing lingering doubt to be consdered as a mitigating
circumgtance); Chridina S. Pignatdlli, Residual Doubt: It's a Life Saver, 13 Cap. Der. J. 307 (2001).
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As discussed in the Commentary to Guiddine 10.7, areas of mitigation are extremely
broad and encompass any evidence that tends to lessen the defendant’s mord culpability for the offense
or otherwise supports a sentence less than death.?” In particular, a mitigation presentation may be
offered not to justify or excuse the crime “but to help explain it.”"® If counsel cannot establish adirect
cause and effect relationship between any one mitigating factor and the commission of a capita offense,
counsel should endeavor to show the combination of factors that led the dlient to commit the crime.?”’
Inany event, it is critically important to construct a persuasive narrative, rather than to smply present a
cataog of seemingly unrelated mitigating factors®”®

Since an understanding of the client’s extended, multigenerational history is often needed
for an undergtanding of his functioning, congtruction of the narrative normally requires evidence that sets
forth and explains the client’ s complete socid history from before conception to the present. Expert
witnesses may be useful for this purpose and, in any event, are dmost aways crucid to explain the
significance of the obsarvations.”® For example, expert testimony may explain the permanent
neurological damage caused by fetdl acohol syndrome or childhood abuse, or the hereditary nature of
mental illness, and the effects of these impairments on the dient’s judgment and impulse control %
Counsdl should choose experts who are tail ored specificaly to the needs of the case, rather than relying
on an “dl-purpose’ expert who may have insufficient knowledge or experience to testify persuasively.?®!

2 See Penry v. Lynaugh, 492 U.S. 302, 327-28 (1989) (“[I]t is precisdly because the punishment
should be directly related to the persona culpability of the defendant that the jury must be dlowed to
consider and give effect to mitigating evidence relevant to a defendant’ s character or record or the
circumstances of the offense.”); Skipper v. South Caroling, 476 U.S. 1, 4-5 (1986) (evidence of
defendant’ s positive adaptation to prison is relevant and admissible mitigating evidence even though it
does “not relate specificaly to petitioner’ s culpability for the crime he committed”). Similarly, counsd
could appropriately argue to the jury that the death sentence should not be imposed on a client because
doing so would tend to incite the client’s palitical followers to avenge him by committing further crimes.
See, e.g, Benjamin Weiser, Jury Rejects Death Penalty for Terrorist, N.Y. Times, July 11, 2001, at
B1 (reporting successful use of this argument at trial of defendant convicted of bombing American

embassy).

276

See generally Haney, supra note 91, at 560.
277 1d. at 600.

28 See Scott E. Sundby, The Jury as Critic: An Empirical Look at How Capital Juries
Perceive Expert and Lay Testimony, 83 VA. L. Rev. 1109, 1140-41 (1997) (noting that jurorsfind
expert testimony unpersuasive if it isnot tied into other evidence presented in the case).

219 See White, supra note 2, at 342-43.

%0 See eg., Ainsworth v. Woodford, 268 F.3d 868, 876 (Sth Cir. 2001) (“the introduction of
expert testimony would aso have been important” to explain the effects that “ serious physical and
psychologica abuse and neglect as achild” had on the defendant).

%1 See Carov. Calderon, 165 F.3d 1223, 1226-27 (9th Cir. 1999) (although counsel consulted
four experts, including amedica doctor, a psychologist, and a psychiatrist, counse failed to consult
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In order to prepare effectively for trid, and to choose the best experts, counsdl should take advantage
of training maerids and seminars and remain current on developmentsin fields such as neurology and
psychology, which often have important implications for understanding dients behavior.?®> Counsd
should also seek advice and assstance from colleagues and expertsin the fild of capitd litigation.

Counsdl should ordinarily use lay witnesses as much as possible to provide the factua
foundation for the expert’s conclusions®®*®* Community members such as co-workers, prison guards,
teachers, military personnd, or clergy who interacted with the defendant or his family, or have other
rdlevant persona knowledge or experience often spesk to the jury with particular credibility.?*

Family members and friends can provide vivid firg-hand accounts of the poverty and
abuse that characterize the lives of many capita defendants. These witnesses can aso humanize the
client by dlowing the jury to see him in the context of his family, showing that they care about him, and
providing examples of his capacity to behave in a caring, positive way, such as atempting to protect
other family members from domestic violence or trying to be a good parent and provider.”®®> Smilarly,
acquaintances who can testify to the client’s performance of good works in the community may help the
decisonmaker to have a more complete view of him. None of this evidence should be offered as
counterweight to the gravity of the crime, but rather to show that the person who committed the crimeis
aflawed but red individua rather than a generic evildoer, someone for whom one could reasonably see
acondricted but worthwhile future.

In addition to humanizing the client, counsd should endeavor to show thet the
dternatives to the death pendty would be adequate punishment. Studies show that “future
dangerousness is on the minds of most capitd jurors, and isthus ‘at issue’ in virtudly al capitd trids”
whether or not it is argued by the prosecution or is a statutorily mandated sentencing consideration.
Accordingly, counsdl should make every effort to present information on this subject. Evidence thet the
client has adapted well to prison and has had few disciplinary problems can dlay jurors fearsand
reinforce other positive mitigating evidence®” Counsd should therefore aways encourage the dlient not

neurologist or toxicologist who could have explained neurological effects of defendant’ s extensve
exposure to pesticides), cert. denied, 527 U.S. 1049 (1999).

282

High quality continuing legd education programs on the death pendty, such as those noted
supra in the Commentary to Guideline 8.1, regularly present such informeation.

%83 See Sundby, supra note 278, at 1163-84.
%4 Seeid. at 1118, 1151.

% Seeid. at 1152-62; see also Wayne A. Logan, When Balance and Fairness Collide: An
Argument for Execution Impact Evidence in Capital Trials, 33 U. MicH. JL. ReForm 1, 12-14
(1999).

%86 See John H. Blumeet d., Future Dangerousnessin Capital Cases: Always*“ At Issue,” 86

CoRrNELL L. Rev. 397, 398-99 (2001).

287 See Skipper v. South Caroling, 476 U.S. 1, 8 (1986) (jury would “quite naturaly” give grest
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only to avoid any disciplinary infractions but also to participate in treatment programs and/or
educationd, rdigious or other congtructive activities.

Counsel should emphasize through evidence, argument, and/or ingtruction that the client
will either never be digible for parole, will be required to serve alengthy minimum mandatory sentence
before being consdered for parole, or will be serving so many lengthy, consecutive sentences that he
has no redlistic hope of rdease®® In at least some jurisdictions, counsel may be allowed to present
evidence concerning the conditions under which such a sentence would be served.®

welght to the testimony of disinterested witnesses, such as“jailers who would have had no particular
reason to be favorably predisposed toward one of their charges’); Sundby, supra note 278, at 1147
(juries tend to respond favorably to testimony of prison employees).

88 The Supreme Court has held that “when ‘a capita defendant’ s future dangerousness is at issue,

and the only sentencing dterndive to degth available to the jury islife imprisonment without possibility of
parole, due process entitles the defendant “to inform the jury of [his] parole indigibility, ether by ajury
insgtruction or in arguments by counsd.””” Kelly v. South Caroling, 534 U.S. 246, 122 S. Ct. 726, 728
(2002) (quoting Shafer v. South Carolinag, 532 U.S. 36, 39 (2001) and Smmonsv. South Caroling,
512 U.S. 154 (1994)). The precise contours of this rule remain in dispute, see Brown v. Texas, 522
U.S. 940 (1997), and counsel may appropriately seek to extend them (e.g., by applying theruleto
other dternative sentences than life imprisonment without parole or by requiring thet the jury receive the
information through ingtructions).

Some state courts have held that the tria court must resolve, before the capital sentencing
hearing, issues such as the length of other sentences the defendant would serve and whether he would
be digible for parole. See Clark v. Tansy, 118 N.M. 486, 493, 882 P.2d 527, 534 (N.M. 1994) (tria
court must, upon defendant’ s request, impose sentence for noncapita convictions prior to jury
deliberations on death pendty); Turner v. State, 573 So. 2d 657, 674-75 (Miss. 1990) (trial court
should determine defendant’ s habitud offender status before capita sentencing hearing so jury could be
accurately informed of defendant’s parole indigihility), cert. denied, 500 U.S. 910 (1991).

In other jurisdictions, the defense can at least argue that the defendant islikely to receive
lengthy, consecutive sentences. See Jonesv. State, 569 So. 2d 1234, 1239-40 (Ha. 1990) (Iength of
time a defendant would be *“removed from society” if sentenced to life imprisonment is relevant
mitigating evidence that the jury must be permitted to congder), cert. denied, 510 U.S. 836 (1993);
Turner v. State, 645 So. 2d 444, 448 (Fla. 1994) (jury could properly condder in mitigation thet
dternative to desth sentences would have been two life sentences with combined minimum mandatory
of 50 years).

% nthefederd capitd sentencing of a defendant convicted of bombing American embassies
oversess, the defense presented evidence about conditions a the federal “Super Max” prisonin
Florence, Colorado, where the defendant would be incarcerated if sentenced to life without parole. See
Benjamin Weiser, Lawyers for Embassy Bomber Push for Prison Over Execution, N.Y. TIMES,
June 27, 2001, at B4. The defendant was subsequently sentenced to life without parole. See Welser,
supra note 275.
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Counsel should aso consder, in consultation with the dlient, the possibility of the dlient
expressing remorse for the crime in testimony, in dlocution, or in apod-trid statement. If counsd
decides that atrid presentation by the client is desirable, and the proposed testimony or dlocution is
forestdled by evidentiary rulings of the court either disalowing it or conditioning it on unacceptable
cross-examination, counsdl should take care to make afull record of the circumstances, including the
content of the proposed statement. In light of the strong common law underpinnings of alocution and
the broad congtitutiond right to present mitigation that has aready been described, any suchissueis
likely to merit the careful examination of successor counsd.

Finaly, in preparing a defense presentation on mitigation counsel mugt try to anticipate
the evidence that may be admitted in response and to tailor the presentation to avoid opening the door
to damaging rebuttal evidence that would otherwise be inadmissible

The Defense Response to the Prosecution’ s Pendlty Phase Presentation

Counsdl should prepare for the prosecutor’ s case at the sentencing phase in much the
same way as for the prosecutor’s case at the guilt/innocence phase®* Counsdl should use available
discovery mechanisms to ascertain the aggravating and rebuttal evidence the prosecution intends to
introduce, and then thoroughly investigate to determine whether this evidence can be excluded, rebutted
or undercut. As discussed in the Commentary to Guideline 10.2, jurisdictions vary in whether the
defense must be formaly notified as to whether the prosecution will seek the desth pendty. If required
notice has not been given, counse should dso prepare to chalenge a the sentencing phase any
prosecution efforts that should be barred for failure to give notice.*

Counsel should carefully research applicable state and federd law governing the
admissbility of evidence in aggravation. Where possible, counsel should move to exclude aggravating
evidence asinadmissible, and, if that fails, rebut the evidence or offer mitigating evidence that will blunt
itsimpact.*

20 However, as Subsection G suggests, if there is uncertainty as to the scope of how wide this

opening would be or if counsdl believes that excessive rebuttd isto be admitted, they should object and
make afull record on the issue.

21 See White, supra note 2, at 358.

292 Spe supra text accompanying notes 161-62.

28 See Smith v. Stewart, 189 F.3d 1004, 1010 (Sth Cir. 1999) (concluding counsd was
ineffectivein part for failing to chalenge the sate' s use of prior rgpe convictions in aggravation as prior
violent offenses where both of the convictions occurred when Arizonalaw did not include violence as an
element of rape), cert. denied, 531 U.S. 952 (2000); Parker v. Bowersox, 188 F.3d 923, 929-31 (8th
Cir. 1999) (concluding trid counsd was ineffective for falling to present evidence to rebut the only
aggravaing circumstances), cert. denied, 529 U.S. 1038 (2000); Summit v. Blackburn, 795 F.2d
1237, 1244-45 (5th Cir. 1986) (concluding trid counsd was ineffective for failing to argue the lack of
corroborating evidence of the sole aggravating factor when under state law a defendant cannot be
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If (out only if)** the defense presents an expert who has examined the dlient, a
prosecution expert may be entitled to examine the dlient to prepare for rebuttal . Counsdl should
become familiar with the governing law regarding limitations on the scope of expert evaluations
conducted by prosecution experts, and file appropriate motions to ensure that the scope of the
examination is no broader than legaly permissible®® If the examination is not limited as counsdl deem
gppropriate, Subsection J(1) requires them to give careful consideration to their response (e.g., refuse
to participate on possible pain of precluson, participate at the cost of an irretrievable surrender of
information, seek relief from ahigher court). Counsel must discuss with the client in advance any
evauation that isto take place and attend the examination in order to protect the client’ s rights
(Subsections J(2)-(3)). Counsel may aso seek to have the evauation observed by a defense expert.

Counsdl should integrate the defense response to the prosecution’s evidence in
aggravation with the overdl theory of the case. In some cases, counsdl’ s response to aggravating
evidence at the pendlty stage converges with the defense presentation at the guilt/innocence phase. The
prosecutor will offer no additiona evidence at the pendlty phase but will Smply rely on aggravating
factors established by the evidence at the guilt/innocence phase, such as that the murder was committed
during the course of afdony.?” In such cases, counsd’s rebuttal presentation should focus on the

convicted based solely on uncorroborated confession and the only evidence supporting the aggravating
factor was defendant’ s confession).

24 SeeEddlev. Smith, 451 U.S. 454 (1981).

2% Asdescribed infra in note 296, severd states explicitly confine this right to the pendalty phase.

2% See eg. Fep. R. CriM. P. 12.2(c) (“No statement made by the defendant in the course of any
[court-ordered psychiatric] examination . . . shal be admitted in evidence againgt the defendant in any
crimina proceeding except on an issue respecting menta condition on which the defendant has
introduced testimony.”); Abernathy v. State, 265 Ga. 754, 462 S.E.2d 615 (1995) (if defendant intends
to present expert menta hedlth testimony as mitigating evidence, he must submit to amentd hedlth
examination by a State expert, but State expert may only testify in rebutta to the testimony of a defense
expert or of the defendant himsdlf); State v. Reid, 981 SW.2d 166 (Tenn. 1998) (once defendant files
notice of intent to present expert testimony regarding mitigating evidence, State expert may examine
defendant, but State expert report will be provided only to the defense until after conviction and after
defendant confirmsintent to rely on expert testimony as part of case in mitigation); FLA. R. CRim. P.
3.202(d); Dillbeck v. State, 643 So. 2d 1027, 1030-31 (Fla. 1994) (where defendant plansto usein
the pendty phase the testimony of an expert who hasinterviewed him or her, the State is entitled to
examine the defendant only after conviction and after the State has certified that it will seek the death
pendty), cert. denied, 514 U.S. 1022 (1995). See also State v. Johnson, 2003 Ga. Lexis 12 (Jan.
13, 2003).

27 See eg., Lowenfeld v. Phelps, 484 U.S. 231 (1988); FLA. STAT. ANN. § 921.141(5) (West

2001) (ligting as an aggraveting circumstance the fact that the crime was committed while the defendant

was engaged in, or an accomplice to, the commission or attempted commission or flight after committing

or atempting to commit any one of twelve enumerated felonies). In some sates, e.g., New York, the
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circumstances of the crime, and defendant’ s conduct as it relates to the elements of the applicable
aggraveting circumstances.

In other cases, the prosecution will introduce additiona aggravating evidence at the
pendty stage. If the prosecutor seeks to introduce evidence of unadjudicated prior crimina conduct as
aggraveting evidence, counsdl should fully investigate the circumstances of the prior conduct and
determine whether it is properly admissible at the pendty stage™®

If the prosecution relies upon a prior conviction (as opposed to conduct), counsel
should aso determine whether it could be attacked as the product of invalid guilty plea,” as obtained
when the dient was unrepresented by counsd,*® as aviolation of double jeopardy,** or on some other
bass. Counsd should determine whether a congtitutional challenge to a prior conviction must be
litigeted in the jurisdiction where the conviction occurred.

In jurisdictions where victim-impact evidence is permitted, counsel, mindful that such
evidence is often very persuasive to the sentencer, should ascertain what, if any, victim-impact evidence
the prosecution intends to introduce at pendty phase, and evaluate dl available strategies for contesting
the admissibility of such evidence®® and minimizing its effect on the sentencer 3

prosecution is not permitted to offer any evidence in aggravation beyond that aready admitted at the
guilt phase. N.Y. CriM. Proc. Law 8§ 400.27 (McKinney 2002).

2% Insome jurisdictions, only crimina conduct for which the dlient has been convicted is admissble
at the pendlty stage. See, e.g., FLA. STAT. ANN. § 921.141(5) (West 2001) (listing as aggravating
circumgtance the fact that the defendant was previoudy convicted of capitd feony or afelony invalving
violence). In others, no conviction is necessary, but the admissibility of a prior bad act may depend on
other factors. See, e.g., CAL. PENAL CoDE § 190.3 (West 1999) (allowing admission of evidence of
other crimina activity at penaty phase even though the defendant was not convicted for it, unlessthe
defendant was prosecuted and acquitted or it did not involve the use or threet of violence); Pacev.
State, 271 Ga. 829, 842, 524 S.E.2d 490, 505 (1999) (prior crime without conviction may be used in
aggravation unlessthereis a previous acquitta), cert. denied, 531 U.S. 839 (2000). Asamatter of
condtitutiond law, the continuing vaidity of the admission of unadjudicated prior misconduct has been
cdled into further question by Ring v. Arizong, 122 S. Ct. 2248 (2002).

29 SeeBoykinv. Alabama, 395 U.S. 238, 242-244 (1969).

%0 See Gideon v. Wainwright, 372 U.S. 335, 338-39 (1963).

%L SeeMennav. New York, 423 U.S. 61, 61-62 (1975).

%02 gee Lackawanna County Dist. Att'y v. Coss, 531 U.S. 923 (2001), see also supra note 21.

%3 Limitations on the admission of such evidence exist in anumber of jurisdictions as a matter of

datelaw. See, e.g., Bivinsv. State, 642 N.E.2d 928 (Ind. 1994), cert. denied, 516 U.S. 1077
(1996); Peoplev. Edwards, 54 Cal. 3d 787, 832-36, 819 P.2d 436, 464-67, 1 Cal. Rptr. 2d 696
(1991), cert denied, 506 U.S. 841 (1992).
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In particular, in light of the ingtability of the casdlaw,** counsel should consider the federd
congtitutionality of admitting such evidence to be an open field for legal advocacy.®®

Counsel should aso evauate how to blunt certain intangible factors that can be
damaging to a capita defendant at sentencing, including the heinous nature of the crime or the
sentencer’ s possible racia antagonism for the dient.>” In jurisdictions where the dternative to a desth
sentence is life without the possibility of parole, counsel should consder informing the jury of the
defendant’ s parole indigibility in order to blunt the concern that the defendant may one day be released
from custody.>® I they have not done so previoudly in building their affirmative case for a pendty less
than death,>*® counsel should aso consider putting on evidence describing the conditions under which
the client would serve a life sentence to rebut aggravating evidence of future dangerousness>*°

304

See generally Jeremy A. Blumentha, The Admissibility of Victim Impact Statements at
Capital Sentencing: Traditional and Nontraditional Perspectives, 50 DRAKE L. Rev. 67 (2001);
Randdl Coyne, Inflicting Payne on Oklahoma: The Use of Victim Impact Evidence during the
Sentencing Phase of Capital Cases, 45 OkLA. L. Rev. 589, 612-15 (1992); Ellen Kreitzberg, How
Much Payne Will the Courts Allow?, THE CHAMPION, Jan./Feb. 1998, at 31; Michad Ogul, Capital
Cases: Dealing with Victim Impact Evidence (pts. 1 & 2), THE CHAMPION, June 2000, at 43,
Aug./Sept. 2000, at 42.

%5 Compare Booth v. Maryland, 482 U.S. 496, 501-03 (1987) (victim impact evidence
unconditutiond), and South Carolinav. Gathers, 490 U.S. 805, 810-12 (1989) (prosecutoria
argument for degth based upon laudable characterigtics of victim uncondtitutiond), with Payne v.
Tennessee, 501 U.S. 808, 825 (1991) (overruling Booth and Gather s while noting that Due Process
causeisviolaed if such evidenceis*unduly prgudicid”).

36 For example, on the assumption that victim impact evidence in support of the death penalty

would be admissible, there is conflicting casdaw in various states on whether the defense can call
members of the victim's family to testify in opposition to the dient’s execution. Compare Greenev.
State, 343 Ark. 526, 531-36 (2001) (defendant not entitled to present testimony of surviving spouse
that she forgave him and opposed death sentence), Ware v. State, 360 Md. 650, 688 (2000) (victim's
family member not alowed to give opinion on whether death pendty should be invoked) and People v.
Williams, 161 111. 2d 1, 70 (1994) (witness opinion that defendant should not be sentenced to death is
inadmissble) with Murphy v. State, 47 P.3d 876 (Okla. Crim. App. 2002) (victim's family alowed to
make sentencing recommendation), Post-Conviction Relief Granted in Part, Denied in Part by, 54
P.3d 556, (Okla. Crim. App. 2002), and Tate v. Matteson, 123 Idaho 622, 625 (1993) (same).

%7 See White, supra note 2, at 359-60.

308 See supra text accompanying notes 286-88.

39 See supra text accompanying note 289.
310 gee United States v. Johnson, 223 F.3d 665, 671 (7th Cir. 2000) (describing how, to rebut
government’ s assertion of future dangerousness, federa capital defendant put on evidence at pendty
phase regarding conditions at “ Supermax” prison where defendant would be housed if sentenced to life
imprisonment), cert. denied, 122 S. Ct. 71 (2001).

118



Jury Congderations

Persona argument by counsdl in support of a sentence less than deeth isimportant.
Counsel who seeks to persuade a decisionmaker to empathize with the client must convey his or her
own empathy.*™ While counsel may aso stress the gravity of the sentencer’ s life and deeth decision,
the fact that the jury will have been death-quelified®? means that categorica arguments againgt the death
pendty are unlikely to be effective.

It isessentid that counsdl object to evidentiary rulings, ingtructions, or verdict forms that
improperly circumscribe the scope of the mitigating evidence that can be presented or the ability of the
jury to consider and give effect to such evidence:** Counsel should aso object to and be prepared to
rebut arguments that improperly minimize the significance of mitigating evidence®* or equate the
standards for mitigetion with those for afirst-phase defense.®® At the same time, counsel should

311

See supra text accompanying note 183; White, supra note 2, at 374-75. An attorney whose
contempt for his client is papable cannot provide effective representation. See, e.g., Rickmanv. Bell,
131 F.3d 1150, 1157 (6th Cir. 1997) (counsd’s hodtility to his own client was so patent that defendant
was“‘functiondly . . . totally denied counsd’”) (quoting Rickman v. Dutton, 864 F. Supp. 686, 701
(1994)), cert. denied, 523 U.S. 1133 (1998)); Clark v. State, 690 So. 2d 1280, 1283 (Fla. 1997)
(“Counsd completely abdicated his responshility to Clark when he told the jury that Clark’s case
presented his most difficult challenge ever in arguing againgt impaosition of the deeth pendty.”).

312

See supra text accompanying note 260.

33 See eg., Penry v. Johnson, 532 U.S. 782, 799-800 (2001) (instructions and verdict form
prevented jury from giving effect to mitigating evidence of defendant’s mentd retardation); McKoy v.
North Carolina, 494 U.S. 433, 438-40 (1990) (verdict form and ingtructions suggesting mitigating
circumstances must be found unanimoudy improperly restricted jurors' ahility to give effect to mitigating
evidence); Millsv. Maryland, 486 U.S. 367, 384 (1988) (same).

34 Prosecutors will frequently try to argue, for example, that “not everybody” who is abused as a

child grows up to commit capitad murder or that mentd illness did not “cause’ the defendant to commit
the crime. See Haney, supra note 91, at 589-602. Both of these arguments are objectionable on
Eighth Amendment grounds becauise they nullify the effect of virtudly dl mitigation. 1d. In any event,
counsd can seek to counter such arguments by emphasizing the unique combination of factors at play in
the client’ s life and demondtrating that there are causal connections between, for example, childhood
abuse, neurologica damage, and violent behavior. See, e.g., Phyllis Crocker, Childhood Abuse and
Adult Murder: Implications For, 77 N.C. L. Rev. 1143, 1157-66 (1999) (reviewing scientific
literature).

315 Arguments confusing the standards for afirst phase defense and mitigation aso violate the

Eighth Amendment. See generally Eddings v. Oklahoma, 455 U.S. 104, 113-14 (1982) (tria court

improperly rgjected mitigating evidence of defendant’s emotiond disturbance on ground that defendant

“knew the difference between right and wrong”); Phyllis L. Crocker, Concepts of Culpability and

Deathworthiness: Differentiating Between Guilt and Punishment in Death Penalty Cases, 66
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request ingructions that will ensure that the jury understands, considers, and gives effect to dl relevant
mitigating evidence®® It isvitd that the ingtructions dearly convey the differing unanimity requirements
applicable to aggravating and mitigating factors>"’

If the jury ingructions are insufficient to achieve the purposes described in the previous
paragraph or are otherwise confusing or mideading, counsd must object, even if the indructions are the
gandard ones given in the jurisdiction. If the court does not ingruct the jury on individua mitigating
circumstances, counsd should spell them out in closing argument.

Record Preservation

In some jurisdictions, counsd is required or dlowed to ether proffer to the court or
present to the sentencer mitigating evidence, regardless of the dlient’ swishes™® Evenif sucha
presentation is not mandatory, counsel should endeavor to put dl available mitigating evidence into the
record because of its possible impact on subsequent decisonmakersin the case.

FOrRDHAM L. Rev. 21 (1997).

316 SeeBlumeet d., supra note 286, at 398-99. See also James Luginbuhl & Julie Howe,
Symposium: the Capital Jury Project, Discretion in Capital Sentencing Instructions: Guided or
Misguided?, 70 IND. L. Rev. 1161 (1995) (results of study show that substantial percentage of jurors
do not understand ingtructions concerning aggravating and mitigating evidence, burdens of proof and
unanimity); Theodore Eisenberg & Martin T. Wells, Deadly Confusion: Juror Instructionsin Capital
Cases, 79 CorNELL L. Rev. 1 (1993) (results of study showing jury confusion as to meaning of
indructions, particularly about the mitigating circumstance burden of proof).

37 See McCoy v. North Carolina, 494 U.S. 433 (1990) (instructions alowing jury to consider
only mitigating circumstances found unanimoudly violated Eighth Amendment); Millsv. Maryland, 486
U.S. 367 (1988) (same result where jury could misinterpret instructions to require unanimity).

38 See eg., Koonv. Dugger, 619 So. 2d 246, 250 (Fla. 1993) (“When a defendant, againgt his
counsd’s advice, refusesto permit the presentation of mitigating evidence in the pendty phase, counsel
must inform the court on the record of the defendant’s decision. Counsdal must indicate whether, based
on hisinvedtigation, he reasonably believes there to be mitigating evidence that could be presented and
what that evidence would be.”); State v. Koedatich, 112 N.J. 225, 329-33, 548 A.2d 939, 993-95
(1988) (mitigating factors must be introduced regardless of the defendant’ s position), cert. denied, 4388
U.S. 1017 (1989).
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GUIDELINE 10.12—-THE OFFICIAL PRESENTENCE REPORT

A. If an official presentencereport or smilar document may or will be presented to the
court at any time, counsdl should become familiar with the procedures governing
preparation, submission, and verification of thereport. In addition, counsd should:

1 wher e preparation of thereport is optional, consider the strategic implications
of requesting that areport be prepared,;

2. provideto thereport preparer information favorableto theclient. In this
regard, counsd should consider whether the client should speak with the person
preparing thereport; if the determination is made to do so, counsel should
discussthe interview in advance with the client and attend it.

3. review the completed report;

4, take appropriate stepsto ensure that improper, incorrect or mideading
information that may harm the client is deleted from thereport;

5. take stepsto preserve and protect the client’sinterests where the defense
considersinformation in the presentence report to be improper, inaccur ate or
mideading.

History of Guideline

This Guiddineis based on Guiddine 11.8.4 of the origind edition. New requirementsin
the Guiddine include: (1) counsd’s obligation to become familiar with the procedures governing
preparation, submission, and verification of official presentence reports, where there is a chance that
such areport may be presented to the court at any time; (2) counsel’ s obligation to provide information
that is favorable to the client to the person who is preparing the report; (3) counsd’s obligation to
prepare the client for and attend an interview with the person preparing the report, provided counsel has
first determined such an interview to be appropriate.

Related Standards

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION, Guideline 8.3 (1995) (“Preparation for Sentencing”).

NAT'L LEGAL AID & DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFeNSE REPRESENTATION, Guiddine 8.4 (1995) (“The Officid Presentence Report”).

NAT'L LEGAL AID & DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DereNSE REPRESENTATION, Guiddine 8.5 (1995) (“The Prosecution’s Sentencing Position”).
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NAT'L LEGAL AID & DEFENDER ASS' N, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFeNSE REPRESENTATION, Guiddine 8.6 (1995) (“ The Defense Sentencing Memorandum’).

ABA STANDARDS FOR CRIMINAL JusTICE: DeFeNsE FuNcTIoN Standard 4-8.1
(“Sentencing”) in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuncTion (3d ed. 1993).

Commentary

In many jurisdictions, an official presentence report may be prepared prior to the
imposition of sentencein a capital case®® How such reports may be used in the sentencing process
differs from jurisdiction to jurisdiction, and counsdl should become familiar with the Statutes, court rules,
casdlaw, and local practice governing their use®® There are dso congtitutiond limits on the use of
presentence reports in capital sentencing, 3

In some jurisdictions, a presentence report is not prepared unless requested by the
defense. Counsdl should carefully consider the implications of such arequest.®* In jurisdictions where a

9 See eg., Muhammad v. State, 782 So. 2d 343, 363 n.10 (Fla. 2001), cert. denied, 122 S.
Ct. 323 (2001); State v. Dunster, 262 Neb. 329, 362-65, 631 N.W.2d 879, 906-08 (2001), cert.
denied, 122 S. Ct. 1210 (2002); Ex parte George, 717 So. 2d 858, 859 (Ala. 1998), cert. denied,
525 U.S. 1024 (1998).

0 For example, in Florida, a presentence investigation report is required in every case where the

defendant is not challenging the imposition of the death penaty and refuses to present mitigating
evidence. Muhammad v. State, 782 So. 2d 343, 363 (Fla. 2001), cert. denied, 122 S. Ct. 323
(2001). In Cdifornia, athough a probation report is prepared prior to the trial court’s ruling on a capitd
defendant’ s post-trid motion to modify the death verdict, it is error for the judge, in ruling on that
motion, to consder information contained in the probation report that was not presented to the jury.
See, e.g., Peoplev. Kipp, 956 P.2d 1169, 1189-90, 18 Cal. 4th 349, 382-83, 75 Cal. Rptr. 2d 716
(1998), cert. denied, 525 U.S. 1152 (1999).

¥l See Gardner v. Florida, 430 U.S. 349, 358-62 (1977) (holding thet if, in imposing a desth
sentence, the trid judge rdiesin part on confidentid information in a presentence investigation report,
the report must be disclosed to defense counsdl or due process is violated).

822 For example, in Ohio, a presentence report is prepared only at the request of the defense, and if

the defense requests the preparation of a report, the prosecution is dlowed to present victim-impact
evidence, other crimes evidence, and other information that is not otherwise admissible at pendty phase
to thejury. See OHIO Rev. Cobe ANN. § 2929.03(D)(1) (Anderson 1999); State v. White, 85 Ohio
St. 3d 433, 444-46, 709 N.E.2d 140, 153-55, cert. denied, 528 U.S. 938 (1999). Because Ohio
provides capital defendants the right to reasonably necessary investigation, experts, or other assstance
for trid and pendty phases, see OHI0 Rev. CoDE ANN. § 2929.024 (Anderson 1999), capital counsal
who request a presentence report instead may be ineffective for doing so. See Glennv. Tate, 71 F.3d
1204, 1209-10 (6th Cir. 1995), cert. denied, 519 U.S. 910 (1996).
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presentence report is prepared regardless of the wishes of the defense, counsel should submit information
favorable to the client, including the client’ s socid history and expert evauations. If the report preparer
does not include the defense materias, counsel should consider how they might otherwise be made part
of the client’ s officid records. Thisinformation may not only affect the sentencing decision, but dso the
client’s dasdfication, programming and trestment in the prison system following imposition of sentence.
In any event, counsdl should make a clear record of any inaccuracies they discern in the report.
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GUIDELINE 10.13-THEDUTY TO FACILITATE THE WORK OF SUCCESSOR
COUNSEL

In accordance with professional norms, all persons who are or have been members of the
defense team have a continuing duty to safeguard theinterests of the client and should
cooper ate fully with successor counsel. Thisduty includes, but isnot limited to:

A. maintaining the records of the case in a manner that will inform successor counsel of
all significant developmentsrelevant to thelitigation;

B. providing the client’ sfiles, aswell asinformation regarding all aspects of the
representation, to successor counsd;

C. sharing potential further areas of legal and factual resear ch with successor counsd;
and

D. cooper ating with such professionally appropriate legal strategies as may be chosen by
successor counssl.

History of Guideline
This Guiddineis new.
Related Standards

NAT'L LEGAL AID AND DEFENDER ASS N, PERFORMANCE GUIDELINES FOR CRIMINAL
DerFeNSE REPRESENTATION, Guiddine 9.2 (c) (1997) (“Right to Apped”).

Commentary

All members of the defense team must anticipate and facilitate the duty of successor
counsd, embodied in Guiddine 7.1 (B) (1), to investigate the defense presentation &t al prior stages of
the case. Assat forth in Subsection A, this duty includes an affirmative obligation to maintain
contemporaneous records that will enable successor counsdl to have afactua predicate for the assertion
of whatever legal clamsmay arise. For example, there may be issues as to whether the government
produced certain evidence or whether counsa knew of the existence of a particular witness or legal
theory. Each counsd’sfiles should be maintained in amanner sufficient to enable successor counsd to
answer questions of this sort through gppropriate documentation (e.g., notes of dlient interviews,
telephone message dips, €tc.).

Even after team members have been formally replaced, they must continue to safeguard

the interests of the client. Specifically, they must cooperate with the professonally appropriate
drategies of successor counsel (Subsection D). And thisis true even when (asis commonly the case)
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successor counsel are investigating or asserting acdaim that prior counsdl was ineffective®® Asthe
CdiforniaBar hasruled in aforma opinion, “[T]he Rules of Professona Conduct impose a duty upon
trid counsd to fully and candidly discuss matters relating to the representation of the client with appellate
counsel and to respond to the questions of appellate counsdl, even if to do so would be to disclose that
trid counsd falled to provide effective assstance of counsdl. Thisdecisonisin accord with the generd
rule that the attorney owes a duty of complete fidelity to the dient and to the interests of the dlient.”***

The duties contained in this Guiddine are of enormous practical Sgnificance to the
vindication of the client’slegd rights. “[T]he gtrategic thinking of the lawyer, and learning this strategic
thinking[,] is absolutely critical to the thorough presentation of a post-conviction clam. It should be
routingly and openly presented to the post-conviction counsd.”** To do otherwise s professionaly
unethical.3%°

%3 geeDavid M. Siegd, My Reputation or Your Liberty (or Your Life): The Ethical
Obligations of Criminal Defense Counsel in Postconviction Proceedings, 23 J. LEGAL PROF. 85,
90-91 (1998/1999) (“While any crimina defense lawyer whose client is convicted is subject to the
possbility of adam for ineffective assstance, lawyersin capitd cases are virtualy guaranteed such
cams”).

2 State Bar of Cal. Standing Comm. on Professiona Responsibility & Conduct, Forma Op.
1992-127 (1992), available at http:/Mmww.cd bar.cagov/cabar/ntml_unclassified/cad2-127.html.

¥ Segd, supra note 323, at 114.

6 Seeid. (“[Gliven the peculiar agpects of the role of counsel whose former dlient brings a post-
conviction action, [it] violates counsel’ s ethica obligations’ to fal to cooperate with successor counsd
in “the disclosure to the post-conviction counsd of files and notes from the representetion, the
volunteering of absences in the record and the volunteering of counsd’s strategic thinking in the case.”);
Mary B. Nelson, Note, When Clients Become “ Ex-Clients’ : The Duties Owed After Discharge,
26 J. LEGAL ProF. 233, 241 (2002) (“Essentidly, afailure to cooperate with the client’ s new attorney
can condtitute the same violations as afalure to cooperate with the actua client under Modd Rule
1.16"). Seegenerally Ariz. Comm. on Professiona Conduct, Formal Op. 98-07 (1998); Returning
Client Files After Termination, Hawaii Bar J., Sept. 1998.
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GUIDELINE 10.14-DUTIESOF TRIAL COUNSEL AFTER CONVICTION

A. Trial counsd should be familiar with all state and federal post-conviction options
availabletotheclient. Trial counsel should discuss with the client the post-conviction
proceduresthat will or may follow imposition of the death sentence.

B. Trial counsd should take whatever action(s), such asfiling a notice of appeal, and/or
motion for a new trial, will maximize the client’ s ability to obtain post-conviction relief.

C. Trial counsd should not cease acting on the client’ s behalf until successor counsel has
entered the case or trial counsd’s representation has been formally terminated.
Until that time, Guideline 10.15 appliesin itsentirety.

D. Trial counsel should take all appropriate action to ensurethat the client obtains
successor counsel as soon as possible.

History of Guideline

This Guideline is based on Guideline 11.9.1 of the origind edition. Subsection B has
been revised to require that trid counsd take whatever action(s) will maximize the dlient’s ahility to
obtain post-conviction relief. Additionaly, Subsection D has been revised to require that counse take
al appropriate action to ensure that the client obtains successor counsel as soon as possible.

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION Standard 4-8.2
(“Apped”), in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION AND DEFENSE
FuncTion (3d ed. 1993).

NAT'L LEGAL AID & DEFENDER ASS N, PERFORM ANCE GUIDELINES FOR CRIMINAL
DEereNSE REPRESENTATION, Guideine 9.2 (1995) (“Right to Apped”).

Commentary

Post- conviction procedures, and therefore the duties of counsd, vary among
jurisdictions®’ Whatever the procedures, the dlient should be advised of what will happen following
the impodition of sentence and potentia lega consequences of the client’s anticipated actions. For
example, if the client will be given any psychologicd examination or will otherwise be interviewed by
prison personnd or others following the court’s imposition of sentence, the client should be counsded

1 E.g., trid counsd in Cdiforniais given, by statute, certain post-conviction duties and must
remain on the case until the record is certified. CAL. PENAL Cope 81239(b), 1240.1(e)(1) (West
1982 & Supp. 2002).
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regarding that interview and advised of the potentia legd impact of any statements the client might make
there.3®

The dlient should aso be advised of dl available avenues of judicia review®® and what
the client must do to secure review (e.g., Sign anotice of apped or afidavit of indigency). Trid counsdl
should file the necessary documents and take whatever other steps are needed to preserve the client’s
right to review, such as ordering transcripts of the tria proceedings and objecting to any governmentaly
imposed barriers (e.g., failure to provide counsd) to obtaining such review. If there are any further
actions available that might expand the scope of review (e.g., filing amotion for anew trid), trid counsd
should take them.*°

In short, trid counsd is responsible for making sure that the client’s legal position does
not suffer any harm during the period of trangition to successor counsd. To avoid prgudice to the
client, trial counsdl should, in accordance with Subsection D, make every effort to ensure that this
period isas short as possible. But, in any event, trid counsdl may not cease acting on the client’ s behdf
until successor counsel has entered the case. As Subsection C provides, until that time tria counsd
must discharge the duties common to al post-conviction counsd as set forth in Guideine 10.15
(including obtaining astay of execution if needed).

Trid counsd must so monitor the dient’s persona condition as set out in Guideline
10.15(E)(2). If the client’s mental status deteriorates under the impact of the conviction and deeth
sentence, the client may ingppropriately decide to cease efforts to secure review, thereby creating a
series of problems for the defense team that might well have been avoided.

Once successor counsel arein place, trid counsd continue to be under the obligation,
imposed by Guideine 10.13, to recognize a continuing duty to safeguard the interests of the client and to
cooperate fully with successor counsd.

328 See CAL. ATT'YSFOR CRIM. JusTICE & CAL. DEFENDERSASS N, CALIFORNIA DEATH

PENALTY DEFENSE MANUAL 1-38to 1-40 (1986).

9 Some death pendty states provide for automatic appellate review, e.g., CAL. PENAL CODE §

1239(b) (West 1982 & Supp. 2002); MDp. Cope ANN. art. 27, 8 414(a) (2002) (this section has been
repesled by 2002 Md. Laws 26, § 1, effective Oct. 1, 2002; an analogous provision has been enacted
by 2002 Md. Laws 26, § 2, to be codified as Mp. Cobe ANN., CRIM. LAw § 2-401(a)); Mb. R. 8-
306(c); N.C. Gen. STAT. 8§ 15A-2000(d)(1) (2001).

%0 This comports with the requirements for counsd in dl crimina cases. See NAT'L LEGAL AID

& DEFENDER AsS'N, PERFORMANCE GUIDELINES FOR CRIMINAL DEFENSE REPRESENTATION
Guiddine 9.2(a), (b) (1995). Cf. Mayo v. Cockrell, 287 F.3d 336 (5th Cir. 2002) (denying federa
habeas corpus relief where tria counsd was unaware that he remained on case until replaced, appellate
counsd was unaware of his gppointment until after expiration of time for filing of new trid motion, and a
meritorious new trid motion went unfiled), cert. denied, 123 S.Ct. 443 (2002).
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GUIDELINE 10.15.1 —DUTIES OF POST-CONVICTION COUNSEL

A.

Counsdl representing a capital client at any point after conviction should be familiar
with thejurisdiction’s proceduresfor setting execution dates and providing notice of
them. Post-conviction counsd should also be thoroughly familiar with all available
proceduresfor seeking a stay of execution.

If an execution dateis set, post-conviction counsel should immediately take all
appropriate steps to secure a stay of execution and pur sue those efforts through all
availablefora.

Post-conviction counseal should seek to litigate all issues, whether or not previoudy
presented, that are arguably meritorious under the sandards applicable to high quality
capital defenserepresentation, including challengesto any overly restrictive
procedural rules. Counsdl should make every professionally appropriate effort to
present issuesin a manner that will preservethem for subsequent review.

The duties of the counsal representing the client on direct appeal should includefiling a
petition for certiorari in the Supreme Court of the United States. If appellate counsel
does not intend to file such a petition, he or she should immediately notify successor
counsd if known and the Responsible Agency.

Post-conviction counsd should fully dischar ge the ongoing obligationsimposed by
these Guidelines, including the obligations to:

1 maintain close contact with the client regarding litigation developments; and

2. continually monitor the client’s mental, physical and emotional condition for
effectson the client’s legal position;

3. keep under continuing review the desirability of modifying prior counse’s
theory of the casein light of subsequent developments; and

4. continue an aggr essive investigation of all aspects of the case.

History of Guideline

This Guideline is based on Guiddine 11.9.3 of the origind edition. Subsections A, B,

and D are entirely new. Subsection C includes new language regarding the manner in which pog-
conviction counsd must present dl arguably meritorious issues. Subsection E includes new language
emphasizing the ongoing obligations imposed by these Guideines upon post-conviction counsd.

Related Standards
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ABA STANDARDS FOR CRIMINAL JusTICE: Derense FUNCTION Standard 4-8.5
(“Post-Conviction Remedies’) in ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FUNCTION
AND DEFeNSE FUNCTION (3d ed. 1993).

Commentary
Almog dl of the dutiesimposed by Guiddines 10.3 et seq. are applicable in the post-
conviction context. Subsection E notes this by way of reminder. Post-conviction counsd should

consult those Guiddines and accompanying commentaries.

The Paramount Duty to Obtain a Stay

No matter how compelling the client’ s post-conviction case may be, he facesthe risk
that his execution will moot it.3* This is a phenomenon unique to capita litigation and one that must be
uppermost in the mind of post-conviction counsd.

When states fail to provide post-conviction counsd entirdly or in atimely manner,**? or
request the setting of an execution date to advance the litigation, 3 or impose short periods of time for
filing subgtantive post-judgment pleadings, the result is emergency requests for stays of execution so that

%1 SeeBrooksv. Estelle, 702 F.2d 84 (5th Cir. 1983) (dismissing appedl, which had received
certificate of probable cause from didtrict court, as moot since petitioner had been executed following
the denia of astay by Brooksv. Estelle, 697 F.2d 586 (5th Cir. 1982)).

%2 Thereisno right to state post-conviction counsdl in Georgia. Gibson v. Turpin, 270 Ga. 855,

513 S.E.2d 186, cert. denied, 528 U.S. 946 (1999). In August 1996, Georgia Supreme Court
Justice Robert Benham noted that severad persons under sentence of degth in Georgiawerein
“immediate need of lega representation,” and asked arealaw firmsto volunteer. One Atlanta civil firm
that volunteered was assigned the case of Marcus Wellons. Three days after the firm received a copy
of thetrid transcript, the trid court set an execution date for two weeks later. The firm rushed to the
Georgia Supreme Court and asked for more time to submit aforma post-conviction petition. Hours
before Mr. Wellons' s scheduled execution, the Court denied the request by a4-3 vote. As guards
were about to shave Mr. Wellons's heed for that evening' s €lectrocution, the federd district court
granted a stay of execution. State counsdl and the federa defender were given ten months to prepare
the federd petition. Bill Rankin, When Death Row Inmates Go To Court Without Lawyers: In the
Late Stages of Their Fight to Stay Alive, Some Must Represent Themselves, ATLANTA J. &
Const., Dec. 29, 1996, at D5; Bill Rankin & Rhonda Cook, Death Penalty: Sudden Speed, Then a
Delay, ATLANTA J. & Const., Dec. 13, 1996, at A1

3 For example, in Kentucky capital cases the Attorney Generd invariably requests an execution

date at the end of direct gpped, and the Governor invariably signs the death warrant. No stay of
execution may be granted until the state post-conviction petition isfiled. Asaresult, in order to obtain
aday, counsd must often file a state post- conviction petition wel before the time alowed under Sate
law because there is an outstanding execution date. The practice isthe same in federa habeas
proceedings. See, e.g., Execution of Killer Delayed, CINCINNATI ENQUIRER, June 9, 2000, at D1B.
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substantive pleadings will be conddered.*** Although the ABA and other professiond voices have
repeatedly condemned this system,** defense counsel must make the best of it — by seeking stays or
reprieves from any available source and chalenging the unfairness of any overly redtrictive congraints on
filing of subgtantive pleadings and/or Says.

And to the extent that counsel can responsibly reduce the stresses imposed upon the
client by this often-nightmarish system, counsel should of course do so (e.g., by reassuring the client of
the unlikelihood of the execution actudly occurring on its nominal date, notwithstanding the larming
preparations being made by the prison). 3%

Keeping the Client Whole

Even if their executions have been safdly stayed, however, the menta condition of many
capitd clientswill deteriorate the longer they remain on deeth row. Thismay result in suicidal tendencies

%4 When acapita case enters a phase of being “under warrant” — i.e., when a degth warrant has

been signed — time commitments for counsel increase, “due in large part to the necessary duplication of
effort in the preparation of severd petitions which might have to be filed Smultaneoudy in different
courts” Standing Comm. on Legd Aid & Indigent Defense, ABA Bar Information Program, Time &
Expense Analysis in Postconviction Death Penalty Cases, Feb. 1987, at 10.

% See, ABA House of Delegates Res. 15, Rec. 11 (adopted Feb. 13, 1990) (calling for
automatic federal stays throughout post-conviction period) reprinted in Toward a More Just and
Effective System of Review, supra note 84, at 38; Legidative Modification, supra note 11, at 855
(“We agree with the Powell Committee [appointed by Chief Justice Rehnquist to study reform of
capita habeas corpus] that the current mechanisms for obtaining stays of execution areirrationa and
indefensible. At best, they lead to an enormous waste of legd effort by al participants in the system,
and at wordt they result in inconsistencies that have fatal consequences.”); Eric M. Freedman, Can
Justice Be Served by Appeals of the Dead?, NATL. L.J,, Oct. 19, 1992, at 13 (current Situation
respecting Saysis*“no way to run ajudiciad system’”).

336 See, e.g., Williamsv. Missouri, 463 U.S. 1301 (1983) (Blackmun, J., in chambers)
(executions scheduled for prior to the expiration of the time for seeking certiorari on direct appedl
would be stayed “as a matter of course”); McDonad v. Missouri, 464 U.S. 1306 (1984) (Blackmun,
J., in chambers) (“1 thought | had advised the Supreme Court of Missouri once before, in Williams, that
... ... ghdl stay the execution of any Missouri gpplicant whose direct review of his conviction is
being sought and has not been completed. | repeeat the admonition to the Supreme Court of Missouri,
and to any officid within the State’ s chain of respongihility, that | shall continue that practice. The Stay,
of course, ought to be granted by the sate tribund in the first ingtance, but, if it falsto fulfill its
responghility, | shal fulfill mine”)
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and/or impairments in redlistic perception and rationa decisionmaking.**” Counsal should seek to
minimize this risk by staying in dose contact with the dient.*®

Counsdl’ s ongoing monitoring of the client’s status, required by Subsection E(2), dso
has a drictly legal purpose. As described in the text accompanying notes 187-90 supra, aworseningin
the client’s menta condition may directly affect the legdl posture of the case and the lawyer needsto be
aware of developments. For example, the case establishing the proposition that insane persons cannot
be executed®® was heavily based on notes on the dlient’s mental status that counsel had kept over a
period of months.

The Labyrinth of Post-conviction Litigation

A. The Direct Apped

Practice varies among jurisdictions as to the limits of the appellate process and the
relationship between direct appeals and collaterd post-conviction chalenges to a conviction or
sentence®” |ssues that are only partialy or minimally reflected by the record, or that are outside the
record, should be explored by appellate counsdl as a predicate for informed decision making about lega

Srategy.

As Subsection C emphasizes, it is of critical importance that counsd on direct apped
proceed, like al post-conviction counsd, in a manner that maximizes the dient’ s ultimate chances of
suceess. “Winnowing” issuesin a capital appea can have fatal consequences. |1ssues abandoned by
counsd in one case, pursued by different counsel in another case and ultimately successful, cannot
necessarily be reclaimed later.>** When adient will bekilled if the caseis lost, counsel should not let
any possible ground for relief go unexplored or unexploited.>*

%7 SeeC. Lee Harrington, A Community Divided: Defense Attorneys and the Ethics of Death
Row Volunteering, 25 LAw & Soc. INQUIRY 849, 850 (2000) (noting that between 1977 and March
1998, 59 condemned inmates had volunteered for execution, compared to 382 executed unwillingly).

338

See supra text accompanying notes 187-90.

%9 Fordv. Wainwright, 477 U.S. 399 (1986).

340 In some dtates, thereis a unitary gpped system in which direct appea and collateral chalenges

such as ineffective assstance of counsel clams are raised Smultaneoudy. See, e.g., IDAHO CODE §
19-2719 (Michie Supp. 2000). In other jurisdictions, ineffective assistance of counsdl claims generdly
may not be raised on direct appeal but are reserved for separate post-conviction proceedings. See,
e.g., Lawrencev. State, 691 So. 2d 1068, 1074 (Fla. 1997) (claims of ineffective assstance of
counsdl not cognizable on direct gpped) cert. denied, 522 U.S. 880 (1997).

¥ For example, in Smith v. Murray, 477 U.S. 527 (1986), appellate counsdl failed to assert on

direct apped that the defendant’ s Fifth Amendment rights had been violated by the testimony of a

psychiatrist who had examined the defendant without warning him the interview could be used againgt

him. The Virginia Supreme Court had rgected such clams at the time of the defendant’ s direct apped..
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Appdlate counsd must be familiar with the deadlines for filing petitions for Sate and
federd post-conviction relief and how they are affected by the direct gpped. If the conviction and
sentence are affirmed, gppellate counsd should ordinarily file on the client’ s behaf a petition for
certiorari review in the United States Supreme Court. Under the AEDPA, aclient’s one-year Satute
of limitations for filing a petition for federal habeas corpus relief generdly begins to run upon the denia
of certiorari or when the 90 days for filing a petition has elapsed.** Appdlate counsdl should therefore
immediately inform successor counsd if he or she does not intend to file a petition for certiorari or
when a petition for certiorari is denied; if successor counsd is not yet gppointed, counsdl should
promptly advise the Responsible Agency of the need to designate successor counsel. (Subsection D)

Appdlate counsel should dso advise the client directly of al gpplicable deadlines for
seeking post-conviction relief and explain the tolling provisions of the AEDPA,*** emphasizing thet a
state post-conviction mation should be filed sufficiently in advance of the one-year deadlineto allow
adequate time to prepare afederal habeas corpus petition. In states in which the direct apped and state
post-conviction review are conducted smultaneoudy,** post-conviction proceedings may be concluded
at the sametime as, or even before, the direct apped, effectively rendering the tolling provisons
ingpplicable.

The U.S. Supreme Court reached a contrary result, however, in Estelle v. Smith, 451 U.S. 454
(1981). InaCatch-22 for the client, the Court concluded appellate counsd was not ineffective,
because “‘ winnowing out weaker arguments on apped and focusing on’ those more likely to prevall,
far from being evidence of incompetence, isthe halmark of effective appellate advocacy.” Murray,
477 U.S. at 536 (citation omitted). At the same time, the claim was not deemed sufficiently “*nove’™
to condtitute cause for the procedura default because “forms of the claim he now advances had been
percolating in the lower courts for years a the time of hisorigind apped.” 1d. at 536-37 (citations
omitted). Mr. Smith was therefore barred from raisng the issue in federal habeas proceedings and was
subsequently executed.

342 It isfor this reason that, congstent with the text supra accompanying note 27, Subsection C

refersto “issues that are arguably meritorious under the standards gpplicable to high qudity capital
defense representation.”

3 28U.S.C. § 2244(d)(1)(A); see LIEBMAN & HERTZ, note 27 supra § 5.1b.
34 28U.S.C. §2244(d)(2).

e See, eg., Policy 3, Cdifornia Supreme Court Policies Regarding Cases Arisng From
Judgments of Death (2002) (petitions for writ of habeas corpus to be filed within 90 days of find due
date for filing reply brief on direct apped); 22 OKLA. STAT. ANN. tit. 22, 8§ 1089(D)(1) (West Supp.
2002) (motion for post-conviction relief must be filed within 90 days from filing of reply brief on direct

appedl).
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Inlight of thismutua dependency among dl the post-conviction lega procedures, it is of
the utmost importance that, in accordance with Guideline 10.13, gppellate counsel cooperates fully with
successor counsd and turn over al relevant files promptly.

B. Collaterd Rdief — State and Federd

As described in the Commentary to Guiddine 1.1, providing high quaity legd
representation in collaterd review proceedingsin capita cases requires enormous amounts of time,
energy and knowledge. The field isincreasingly complex and ever changing. As state and federd
collateral proceedings become ever-more intertwined, counsdl representing a capita client in sate
collateral proceedings must become intimately familiar with federa habeas corpus procedures. As
indicated above, for example, dthough the AEDPA deds Strictly with cases being litigated in federd
court, its Satute of limitations provision creates a de facto saute of limitations for filing a collatera
review petition in state court. Some state collateral counsdl have failed to understand the AEDPA’s
implications, and unwittingly forfeited their dient’sright to federa habeas cor pus review.>*

Collaterd counsel has the same obligation as trid and appellate counsd to establish a
relationship of trust with the client. But by the time a case reaches this stage, the client will have put his
lifeinto the hands of at least one other lawyer and found himsdf on deeth row. Counsel should not be
surprised if the client initidly exhibits some hostility and lack of trust, and must endeavor to overcome
these barriers.

Ultimatdly, winning collaterd relief in cgpita cases will reguire changing the picture that
has previoudy been presented. The old facts and legd arguments — those which resulted in a conviction
and impaosition of the ultimate punishment, both affirmed on goped — are unlikely to motivate a collaterad
court to make the effort required to stop the momentum the case has dready gained in rolling through
the legd system.®*’ Because an appreciable portion of the task of post-conviction counsd isto change
the overdl picture of the case, Subsection E(3) requires that they keep under continuing review the
desirability of amending the defense theory of the case, whether one has been formulated by prior
counsdl in accordance with Guideline 10.10.1 or not.

For amilar reasons, collateral counsel cannot rely on the previoudy compiled record but
must conduct a thorough, independent investigation in accordance with Guiddine 10.7. (Subsection
E(4)). Asdemondgrated by the high percentage of reversas and disturbingly large number of innocent
persons sentenced to degath, the trid record is unlikely to provide either a complete or accurate picture

¥6  See eg., Goodman v. Johnson, No. 99-20452 (5th Cir. Sept. 19, 1999) (unpublished), cert.
denied, 528 U.S. 1131 (2000); Cantu-Tzin v. Johnson, 162 F.3d 295 (5th Cir. 1998), cert. denied,
525 U.S. 1091 (1999). Spencer Goodman was executed by Texasin January 2000, and Andrew
Cantu-Tzin was executed by Texasin January 1999.

st See generally Russdll Stetler, Post-Conviction Investigation in Death Penalty Cases, THE

CHAMPION, Aug. 1999, at 41, available at
http:/mww.crimindjustice.org/public.nsf/ChampionArticles/99Aug06/.
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of the facts and issues in the case.®*® That may be because of information concealed by the state,
because of witnesses who did not appear at trid or who testified falsdy, because the trid attorney did
not conduct an adequate investigation in the firgt instance, because new devel opments show the
inadequacies of prior forensic evidence, because of juror misconduct, or for a variety of other reasons.

Two pardld tracks of post-conviction investigetion are required. One involves
reinvestigating the capita case; the other focuses on the dlient. Reinvestigating the case means
examining the facts underlying the conviction and sentence, aswell as such items astria counsd’s
performance, judicia bias or prosecutorial misconduct. Reinvestigating the client means assembling a
more-thorough biography of the client than was known at the time of trid, not only to discover
mitigation that was not presented previoudy, but dso to identify menta-hedth clamswhich potentialy
reach beyond sentencing issues to fundamenta questions of competency and mental- state defenses.

Aswith every other stage of capita proceedings, collateral counsel has aduty in
accordance with Guiddine 10.8 to raise and preserve dl arguably meritoriousissues®* Theseindlude
not only challenges to the conviction and sentence, but also issues which may arise subsequently.®*
Collaterd counsd should assume that any meritorious issue not contained in theinitia application will be
waived or procedurdly defaulted in subsequent litigation, or barred by gtrict rules governing subsequent
applications.®* Counsd should aso be aware that any change in the availability of post-conviction relief
may itsalf provide an issue for further litigation.** Thisis especidly trueiif the change occurred after the
case was begun and could be argued to have affected Strategic decisons dong the way.

38 Seesupra text accompanying note 38.
9 See supra Guideline 10.8 and accompanying Commentary.
350

For example, athough the Justices disagree on the point, as shown most recently by their
varying opinions respecting the certiorari petition in Foster v. Florida, 123 S. Ct. 470 (2002), it may
well be that after a certain length of time continued confinement on Death Row ripensinto an Eighth
Amendment violaion.

1 See Mason v. Meyers, 208 F.3d 414, 417 (3d Cir. 2000) (stating that as aresult of the strict
rules governing successive habeas cor pus petitions enacted by the AEDPA and codified at 28 U.S.C.
§ 2244(b), “it is essentid that habeas petitionersinclude in ther firgt petition all potentia clams for
which they might desire to seek review and rdlief”).

¥2  See eg., Lindhv. Murphy, 521 U.S. 320 (1997) (discussing the retroactive application of
various procedural provisonsin the AEDPA to pending cases).
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GUIDELINE 10.15.2-DUTIESOF CLEMENCY COUNSEL

A. Clemency counsd should be familiar with the proceduresfor and permissible
substantive content of arequest for clemency.

B. Clemency counsel should conduct an investigation in accordance with Guideline 10.7.

C. Clemency counsel should ensurethat clemency is sought in astimely and persuasive a
manner as possible, tailoring the presentation to the characteristics of the particular
client, case and jurisdiction.

D. Clemency counsel should ensurethat the process gover ning consider ation of the
client’sapplication is substantively and procedurally just, and, if not should seek
appropriateredress.

History of Guideline

This Guideline is based on Guideline 11.9.4 of the origina edition. Subsection D of the
Guiddine was added to reflect the effect of the decison in Ohio Adult Parole Authority v. Woodard,
523 U.S. 272 (1998), on the duties of clemency counsdl.
Related Standards

None.
Commentary

As discussed in the text accompanying notes 57-64 supra, a series of developmentsin
law, public opinion, and forensic science suggests that clemency petitionsin capita cases will in the
future enjoy a greater success rate than they do now, which will place additional demands on clemency
counsd.

As Subsection B emphasizes, further investigation is critica at this phase. Beyond that,

the manner in which dlemency is dispensed in the jurisdiction controls what clemency counsel needsto
d0.353

%3 The dtates utilize 50 different clemency processes, which can be categorized in the following

manner: the Governor has sole authority over the clemency process, the Governor cannot grant
clemency without a recommendation from aboard or advisory group to do so; the Governor decides
clemency after receiving a nonbinding recommendation from aboard or advisory group; aboard or
advisory group makes the clemency determination; or, the Governor sits as amember of the board
which makes the clemency determination. The Death Pendty Information Group details the process by
state, available at http://Awww.deathpenal tyinfo.org/clemency.htm/#process. For federd death row
inmates, the President aone has pardon power. See U.S. Const. art. 11, 82, cl. 1.
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Counsd should be familiar with the dlemency-dispenser, and with the factors the
clemency-dispenser has higorically found persuasive. As possible innocence is the most frequently
cited reason for clemency,®* if there is apossibility that the dlient isinnocent, counsel should mobilize an
epecidly detailed investigation to determine whether confidence in the client’ s guilt can be undermined.

If doubts about the fairness of the judicid proceedings that produced the desth sentence have led to
clemency in other cases, counsd should consider whether particular instances of procedurd unfairness
can be set out asto the client’s case® If persondl characteristics of the condemned, such as youith,
mentd illness®® spousa abuse, or cultura barriers, have proven helpful in past clemency proceedings,
then counsel should discover and demondgtrate examples of the client’s Smilar characterigtics to the
extent possible.

In any event, the presentation should be as complete and persuasive as possible, utilizing
al appropriate resources in support (e.g. relevant outside organizations, the trid judge, prominent
citizens), and discussing explicitly why the clemency-dispenser should act favorably notwithstanding the
repested reaffirmation of the client’s conviction and sentence by the judicid system. For example,
counsd may be in a pogition to argue that the underlying claims were powerful ones but procedural
technicdlities barred the courts from addressing their merits.

As discussed in the text accompanying notes 63-64 supra, due process protections
apply to clemency proceedings, and counsd should be dert to the possibility of developing the nascent
exiging law inthisarea

34 The Degath Pendty Information Center reports that snce 1976, of the 35 death row inmates
who have been granted clemency for reasons other than the persond convictions of the governor in
opposition to the deeth penalty, the possible innocence of the condemned inmate was provided asthe
reason for granting clemency in 16 cases (46%). Available at

http:/AMww.desthpena tyinfo.org/clemency.html.

%5 For example, in 1999 the Governor of Arkansas commuted the death sentence of Bobby Ray

Fretwell after recaiving aletter from ajuror a Fretwell’ strid stating that he had been the lone holdout
againg the death penalty, but had relented for fear that he would be an outcast in the smdl community
where the killing had occurred. See Arkansas Governor Spares Killer’s Life After Juror’s Plea,
L.A. TiMEs, Feb. 6, 1999, at A19. In the case of Charlie Brooks, who was executed in Texasin
1982, counsdl enlisted the tria prosecutor to argue before the Board of Pardons and Paroles that it
would be unfair to execute the client when his co-defendant was serving aterm of years and the state
did not know who the triggerman had been. See Robert Reinhold, Groups Race to Prevent Texas
Execution, N.Y. Times, Dec. 6, 1982, at A16.

36 In 2002, the Georgia Board of Pardons commuted the desth sentence of Alexander Williams
to life in prison without parole in large part due to Williams's profound mentd illness. See Rhonda
Cook, Death penalty reduced to life, ATLANTA J. & Const., Feb. 26, 2002, at A1.
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